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Preamble

I. Principles and procedure

In line with the Catalan civil law coding scheme as set out by Law 29/2002, of 30 December, the first law of the Civil Code of Catalonia, this law gives approval to the fourth book of the Civil Code relating to inheritances. Notwithstanding the provisions of article 6 of the aforementioned law, it does not do so by introducing amendments that add to, remove or newly draft current regulations; rather, it entails a complete alternative text, thereby avoiding the difficulties brought about by subsequent consolidation.

It is known that Catalan law had already set out provisions in this sphere with a calling to achieve completeness by means of Law 40/1991, of 30 December, on the Code of Succession mortis causa in civil law in Catalonia. The law that is currently being passed follows in the footsteps of its predecessor and preserves its foundations, its basic institutional structure and even the drafting in the case of many articles. Nonetheless, the opportunity afforded by the incorporation of its content into the fourth book of the Civil Code has been taken in order to update a large number of its institutions and rules and, in certain areas, to conduct major reforms. In this regard, it is important to not overlook the fact that, although the Code of Succession was a somewhat recent text that had been in force for sixteen years, a major proportion of its articles stemmed from the 1960 Compilation or the 1955 Draft Compilation, legal bodies that have become rusty on account of the historical circumstances in which they were drafted.

The work undertaken to bring matters up-to-date by means of this law has been based on an acknowledgment of the high technical quality of the Code of Succession and its comparative utility in practice. Accordingly, a review of this code is solely aimed at tailoring its content to suit the transformations that have been witnessed in terms of the economy, society and the family in recent decades, and at taking advantage of professional and legal experience built up in order to amend or remove dubious regulations, make up for any shortcomings and make its extrajudicial application easier. In light of all this, the fourth book incorporates new technical aspects and other areas reflecting legal political decisions that have a manifest effect on society. These latter aspects mainly involve the comprehensive overhaul of the succession agreement system, the reconsideration of the rights of succession in intestate succession between spouses or cohabitants, the amendment of rules for calculating the legitime, the regulation of the new organisation of the widow allowance and the elimination of reserves.

The fourth book adheres to the structure of the Code of Succession whilst introducing two systematic changes. Title I of the Code of Succession – general provisions – forks out into two titles, whereby the second becomes title VI of the new fourth book regarding acquisition of the inheritance, which includes rules on acceptance and repudiation, the right of accretion, the community of heirs, division, collation and protection of the hereditary right. This systematic rearrangement, which already has its precedent in the 1955 Draft Compilation, falls in line with the timeframe in which the various stages of the inheritance phenomenon unfold. Secondly, title III of the Code of Succession on wills becomes title II in the fourth book in order to show the centrality of testamentary succession, while title II of the Code of Succession, on inheritance pacts, becomes title III, which includes succession agreements and bestowals mortis causa. Despite a preference with respect to contractual inheritance as a foundation for the calling of inheritance, in this instance the greater statistical frequency of testamentary succession prevailed as a reason for it to come first. In addition to the titles mentioned, title IV of the new book deals with intestate succession, while title V envisages all other inheritance attributions determined by law, in other words, the legitime and the widow allowance.

In substantive terms, the fourth book preserves the inheritance principles of Catalan law as they were provided for in the Code of Succession: the need for an heir to be appointed, universality of the status as heir, incompatibility of inheritance documents, the prevalence of the voluntary document and endurance of the inheritance document. These principles, for which Catalan inheritance law stands out from many other legal systems, have operated somewhat smoothly in terms of inheritance practice and it has not been considered appropriate to alter them. Likewise, it is well-known that when there are suitable grounds justifying it, the system sets out exceptions or variations, as pertinent.

From a formal standpoint, it is necessary to point out the reduction in what could be deemed as superfluous, overly detailed or reiterative provisions, particularly when it comes to trusts. Consequently, compared with the 396 articles in the Code of Succession there are 377 in the fourth book. The rules have also been adapted in terms of presentation to fit in with current legislation techniques by dividing articles into sections and introducing headings which did not exist in the Code of Succession. Lastly, when it comes to the drafting of the texts, archaisms have been removed, a more direct drafting has been sought and care has been taken to bring the technical terminology used in line with that employed in the first, third and fifth books of the Civil Code and in other draft laws underway.

II. General provisions

Title I of the fourth book, which contains the general provisions on mortis causa inheritance, remains in line with current law to a large extent while incorporating the occasional technical or systematic amendment. The foremost systematic variations involve moving paragraph two of article 1 of the Code of Succession to become the new article 463-1 under the chapter on the community of heirs; moving the rule set out in sentence two of paragraph two of article 4 to article 425-4.1, relating to contingent substitution, with a new formulation; the introduction of article 411-8, on legal reversions and reserves, dealing with the elimination thereof in Catalan law; the inclusion of prohibitions on dispositions as set out in article 147 of the Code of Succession in the chapter on capacity for succession as instances of disqualifications; and the re-arrangement of the system concerning ineligibility for inheritance, which is dealt with in conjunction with the system for disqualification from succession.

Substantive new aspects include, in the case of inheritance in abeyance, the regulation of consequences stemming from acceptance by one of the joint heirs if there are others who have yet to make a decision. In this instance, the unsettled situation is deemed extinguished and the fourth book opts for attributing ordinary administration of the inheritance to those who accept, waiting for the remainder to do the same or for the calls to be thwarted. In terms of capacity for succession, it is necessary to point out the rule redefining and broadening the grounds for ineligibility, specifically expanding on it to encompass individuals who commit crimes involving serious injuries, crimes against freedom, torture, crimes against moral integrity – including crimes of domestic and gender-based violence – and crimes against freedom and sexual indemnity, whenever the causer or other individuals in the family unit are victims. The instance of ineligibility is expanded to also encompass non-payment of economic obligations imposed in marital procedures, which in the fourth book encompasses instances of commission of crimes against family obligations and rights, thereby including cases of failure to comply with custody obligations, child abduction and other forms of family desertion other than non-payment of allowances to the spouse, the ex-spouse or the children. Lastly, in relation to disqualification from succession it is worthwhile mentioning the addition of a section to the rule regulating the causes in this regard, by which limitations are placed on the likelihood of individuals, who provide care, residential or similar services to the causer pursuant to a contractual relationship, becoming favoured in an inheritance. The fourth book has not chosen to disqualify these individuals, deeming that such a drastic rule may give rise to unfair situations; however, in order to reduce the risk of manipulation of free will it seemed pertinent to require that the disposition be effected in an open notary will in these cases.

III. Testate succession

a) Testamentary forms

Title II of the fourth book focuses on testate succession and begins with a chapter on wills, codicils and testamentary briefs, regulating the kinds of wills and other acts that may contain provisions regarding last wills, the capacity requirements needed to execute them, their content, their formalities and the general rules for interpreting the provisions they contain.

With regard to testamentary forms, the foremost new aspect has been the decision to eliminate the regular will executed before a priest, though this has a highly limited practical importance. Accordingly, in application of Catalan law there are two forms of will that can be executed: the notarized will, in the form of an open will and a secret will, and the holographic will. As a result, the ban on wills exclusively being executed in the presence of witnesses remains applicable, notwithstanding cases when they can be acknowledged as valid in line with the norms of international private law.

The execution of wills and codicils is still bound by current requirements in terms of capacity, content and form. The fourth book specifies the instances when practitioners shall intervene in the execution of a will in order to certify that the testator has sufficient capacity and is of sound and disposing mind in order to do so, distinguishing whether the testator is judicially disqualified or judicially qualified to execute the will. In the former case, the presence of practitioners, who must be accepted by the notary, cannot be excused; in the latter instance, practitioners shall intervene if the notary considers it pertinent, taking into consideration the capacity of the testator.

With regard to the content of inheritance acts, the target of testamentary briefs is given greater flexibility and expanded, whereby they may contain dispositions not exceeding 10% of the inherited estate, rather than 5% as laid down in article 123 of the Code of Succession. Lastly, in the case of a will or codicil, the fourth book also sets out authority to appoint and modify the beneficiaries of life insurance policies or other savings and allowance instruments, as is often done in practice. Indeed, this authority can also be exercised by other means established in law or by contracts and, since the testamentary appointment of a beneficiary does not constitute an act of disposition mortis causa, there is no need to revoke this appointment in any subsequent wills; rather, this can be done by means of any other method admissible in law.

b) Annulment and ineffectiveness of wills and testamentary dispositions

The norms regarding ineffectiveness of wills and testamentary dispositions, set out in chapter II of title II, are the target of a new organisation and reformulation, more closely suited to the principles of modern legal dogmatics. The chapter begins with a rule setting out the host of reasons for annulment of wills. This rule lends a legal spectrum to judicial precedents, especially with regard to holographic wills, which prevents their annulment when the date or time has not been stated, provided this information can otherwise be certified. A general expiry period of four years is set in the case of actions for annulment, which is added to the periods for other challenging actions which are also subject to annulment, such as erroneous preterition. In order to substitute paragraphs two and three of article 128 of the Code of Succession, a rule is established preventing the exercise of action for annulment in the case of individuals who, in awareness of the possible cause of annulment, accept the validity of the testamentary disposition, execute the action voluntarily or waive the exercise of the action.

Particular care is taken to clarify current law in terms of revocation and compatibility between wills, and with respect to all aspects concerning the consequences of the ineffectiveness of wills. In this regard, specification is given as to the general consequences of annulment and expiry of a will in relation to a previous will and the consequences of partial annulment. In terms of revocation, the possibility of executing a merely revocatory will is envisaged, in which case the succession is deferred by applying the order of succession established for an intestate succession.

The chapter ends with an update of article 132 of the Code of Succession, which presupposed the revocation of dispositions ordered for the spouse in certain cases of marital crisis. The new rule avoids formulating the norm as a presumption of revocation and shapes it as an instance of supervening ineffectiveness, although it does maintain the dispositions effected in favour of the spouse or cohabiter when the context of the inheritance dealing would demonstrate that the testator would have ordered the same in the event of a subsequent family crisis. Furthermore, the end of the causalist system in regulating access to marital separation and to divorce justifies the fact that the rule has chosen a more objective definition of the instances when the norm can be applied: it is only necessary for the coexistence to effectively terminate, even by means of a de facto separation, or indeed it is only necessary for there to be a claim filed in a marital proceeding, provided that subsequently there has been no resumption of coexistence or conciliation, in order to gauge the ineffectiveness of dispositions granted in favour of the spouse or cohabiter. The same system has been followed in other kinds of inheritance attributions: specifically, in terms of succession agreements, in intestate succession and in the widow allowance.

c) The establishment of an heir and fiduciary provisions

The traditional principle of the need for the establishment of an heir in wills is upheld, with the rather familiar exceptions of a will with the appointment of a universal executor and the will executed in application of the Tortosa law, wherein it is possible to divide the entire inheritance in bequests. In line with currently applicable law, the rules concerning the interpretation and incorporation of the wishes of the testator in various instances involving the establishment of an heir when required owing to the complex nature, uncertainty and the generic appointment of the beneficiaries, are upheld.

The condition, periods and mode regulated in the same single chapter of the Code of Succession concerning the methods for appointing successors are newly dealt with in a systematic manner. Firstly, the legal system concerning condition has its own section within the chapter on the establishment of an heir, the norms of which the chapter on bequests refers to subsequently in all aspects applicable to conditional bequests. Moreover, the legal system on term dispositions effected is developed in relation to bequests given that it is not allowed to impose terms on the establishment of an heir. Lastly, the mode of succession is shaped as a further inheritance provision and, accordingly, it is moved to a specific chapter after the bequests. 

In terms of condition, the fourth book more comprehensively sets out the authority of the conditional heir, with regard to whom the Code of Succession merely went as far as stating that said individual could apply for provisional possession of the inheritance. The fourth book details how the authority for administering the inheritance can be exercised while the condition is pending fulfilment and it allows joint heirs who have already accepted the inheritance to effect the division thereof, leaving the assets assigned to the share of the conditional heir to be administered. Lastly, with regard to the legal nature of conditions, particularly noteworthy is the newly-drafted norm declaring that the condition of not challenging the will or of not bringing succession lawsuits is ineffective, a condition that appears frequently in last wills, but which erodes legal security and inadmissibly restricts access to legal protection.

With regard to fiduciary provisions, the current system for the establishment of an heir by fiduciary, and of trustworthy heirs and legatees, is maintained with slight changes aimed at simplifying the drafting of rules and bringing them in line with the rest of the fourth book. For instance, along these lines, the ability to exercise the authority to choose an heir or to distribute the inheritance to the individual who cohabited with the causer in a stable relationship has been extended following the trend for establishing common ground between the spouse and the cohabiter as is the case with all inheritance laws. This desire to establish uniformity between texts also explains the reduction of the period granted to the trustworthy heir to carry out an inventory, which is reduced from one year to six months, counting from the date on which the offering is brought to notice, as indeed is required of the heir who wishes to enjoy the beneficium inventarii and any individual wishing to deduct the shares in fourths owing to the trust or excess in bequests.

d) Hereditary substitutions

Contingent, pupillary and exemplary substitutions still uphold their traditional regulation with few changes aside from style amendments. With regard to contingent substitution, one issue, which may be deemed dubious given the provisions of article 4 of the Code of Succession, is clarified in relation to the moment when the offering is made in favour of the contingent substitute if the pre-emptive eligibility is thwarted. The only new aspect in pupillary and exemplary substitutions – aside from the systematic transfer of the norm on the substituted individual’s right to the legitime in the inheritance which, although it can be applied to both substitutions, in the fourth book is placed in the section regarding pupillary substitution – has been the amendment of rules for appointing substitutes in the case of exemplary substitution. In pursuance of a criterion in line with the modern social context, an order for possible substitutes is set, although changes are introduced with regard to the individuals who effectively can be substitutes: firstly, the descendants of the legally disqualified individual are included, as is said individual’s spouse or cohabiter in a stable relationship; secondly, before any stranger is included, all blood relatives within the fourth degree of consanguinity are included and not, as hitherto, the descendants of the testator who may not even be relatives of the substituted individual. Furthermore, the causer may order substitution, overlooking the priorities mentioned, in favour of individuals who have exercised guardianship for the legally disqualified individual or in favour of individuals who have taken on and carried out the duties of personally caring for the latter.

e) Trusts

With respect to trusts, an in-depth review has been conducted on these regulations for the purposes of simplification and bringing them in line with the social context. The number of articles devoted to trusts, which comprised nigh on a fifth of the provisions of the Code of Succession, has been significantly reduced. Repealed articles have been incorporated into Catalan legal tradition where they do not run counter to the new law. It is necessary to mention the reformulation of the rules setting the limits for trusts. The basis for this rule is that, given the requirements of modern market economics and the social function of economic resources, it is not desirable for assets to be amortised by more than one generation. For this reason, the fourth book has taken great care in seeking a balance between the free will of the testator and the practical requirements of the modern world. Trusts can be ordered in favour of living individuals or, if the aim is to establish eligibility of unborn individuals at the time the succession is opened, they can be granted to one sole substitute. This rule does not apply to family trusts, in which case two generations may be eligible, whereby the generation pertaining to the children or to the nieces and nephews of the trustor is deemed the first.

With regard to the effects arising from the trust while it is pending, measures are adopted in order to allow for the disposition of trust assets if the effectiveness of the trust is assured. Specifically, in light of the rule applicable to usufruct of money, this is the case with money, securities and other financial assets within the trust, which the trustee can freely dispose of if he has set up a suitable bond for the reinstatement of its value. When shares or stakes are bound by a trust, the fourth book also stipulates which rights correspond to the trustee and what effects arise from subscribing new shares in capital increases, issuing paid-up shares and transferring, if applicable, pre-emptive subscription rights. Lastly, worth mentioning is the simplification of regulations regarding the fideicommissum eius quod supererit (fideicommissum of remainder) and preventive substitution over the remainder. The principle of real subrogation is upheld as a default rule, and the requirement to reserve the reverted quarter is eliminated.

f) Bequests and modes of succession

In terms of bequests, a systematic approach is given to the extensive, finely tuned regulation of the previous Code of Succession, which picked up on the regulation of the 1955 Draft Compilation, and some provisions are introduced to meet trade needs. A specific determination is given of the system for the bequest of money, financial assets, shares and corporate stakes, as well as the scope for the bequest of real estate in relation to the personal property contained in said real estate. Also addressed are certain cases of subrogation of bequeathed items by other assets and, with regard to the offering and acceptance of bequests, the independent nature of each bequest is specified as a private disposition. The fourth book upholds the institution of the Falcidian fourth or minimum inheritance share, as the minimum economic content of the inheritance document, although the regulations are made simpler. Also upheld is the possibility of reducing bequests if they are excessive.

Modal dispositions are regulated in a specific chapter, with emphasis being placed on their distinguished nature in terms of condition and the time period. An amendment is made on the article addressing fulfilment of the mode, which authorises associations and foundations to demand compliance with modes for general interest. Also, a limitation is placed on the prohibition on disposing, which is restricted to the lifetime of an individual or thirty years, and the affected party is empowered to apply for judicial authorisation for disposal if there is just cause to do so.

g) Executors

The system on execution by and large remains unchanged, except with regard to the remuneration system. Based on respect for the causer’s free will, by default the fourth book attributes the universal executor with remuneration for 5% of the value of the liquid inherited estate, rather than the previous 10%, and the auditor/partitioner is still entitled to remuneration standing at 2% of the value of the assets or goods subject to partition. Moreover, it is stipulated that the professional fees of the executor, if applicable, must be attributed to this percentage. A deadline is set for the fulfilment of this duty, which stands at thirty years or the maximum period of duration of the trusts, if it is stipulated according to the lives of several individuals. Lastly, the reform has been used in order to include the norm on the allocation of inheritances to charity or the poor in the chapter on execution, given that the purpose of the inheritance in these cases is to fulfil the assignment of allocation and not attribution of assets by succession.

IV. Succession agreements
The system on succession agreements is unquestionably the foremost new aspect in the fourth book with respect to the previous Code of Succession. Catalan law has traditionally been familiar with succession agreements in the form of a universal bestowal or inheritance pact. Indeed, these agreements were the driving force behind inter-generational transfer of typically agricultural family assets by means of the establishment of a unique heir agreed on in marriage contracts. Despite the historical significance of inheritance pacts, their regulation, which has been immersed in social and economic circumstances and a concept of family relations that belong to another era, was more useful when it came to interpreting old marriage contracts rather than as an instrument for inheritance planning. Based on this premise, without waiving the legacy of concepts left by Catalan legal tradition with regard to inheritance pacts, the fourth book regulates succession agreements in a much more open and flexible manner.

Along this more open line it is worth mentioning two traits in the new system on contractual inheritance. Firstly, with regard to the content of the inheritance document, succession agreements are no longer restricted to the establishment of an heir or an inheritance pact; rather, along with the inheritance pact or individually, they also allow for particular attributions equivalent to bequests in testamentary succession. Furthermore, contractual succession is separated from its marriage context: although agreements can still be executed in marriage contracts, this is no longer an essential requirement, because they do not necessarily need to be executed between spouses or future spouses, or even between parents and other relatives and the children who are getting married. On a choice between the preservation of the traditional scheme and the opening of agreements to any contracting parties, the fourth book opts for a careful intermediate solution: agreements can only be entered into with the spouse or cohabiter, with said individual’s family or with the causer’s family up to a certain degree of kinship by way of consanguinity or affinity. This rule considers the major risk of inheritance contracts between non-relatives, but it is also sufficiently open to protect agreements that are sometimes stipulated for the transfer of family companies, in which several generations of direct blood relatives and other members of the extended family may be involved.

The legal restriction regarding the group of individuals who can enter into succession agreements does not govern when it comes to an individual being favoured. The agreements may contain provisions in favour of third parties, though they may not take on any right until the causer’s death. For instance, this will enable a father and a mother to agree between them for the inheritance to be for one or more specific children, even if the children do not give consent and, subsequently, if the circumstances so dictate, they may agree on a new succession agreement in order to institute another child or individual.

The general provisions of the first section of the chapter devoted to succession agreements, as well as defining the agreements and determining the executors and possible beneficiaries, deal with regulating capacity for executing them, their purpose, form and method of publicity and their forms of ineffectiveness. The basic kind of succession agreement implicit in the fourth book is an agreement of gratuitous ground, in which burdens may be imposed on the beneficiary, such as having to take care of an executor who is a causer in an inheritance and provide said individual with assistance, as well as the need to state for the record the purpose sought by means of the agreement. This does not prevent the parties from setting the grounds of the agreement in a different manner, in light of the looseness in the shaping of content bestowed by the fourth book. This causal mixture is shown by the regulation of the grounds for revocation of agreements, stemming from the legal dogmatics of inheritance acts, bestowals and contracts. Specifically, agreements can be revoked in the event of ineligibility on the part of the beneficiary, owing to the grounds specifically established in the contract, owing to non-fulfilment of burdens, due to inability to fulfil the essential purpose, or owing to a substantial, ensuing and unforeseen change in the vital circumstances. This range of foundations for revocation has also made it necessary to specify the consequences arising in each case, taking into consideration whether or not there are jointly respective dispositions or whether any of the parties has fulfilled obligations and burdens that have led the other executor to become wealthier.

Next, the fourth book regulates the various kinds of attributions that can be made in a succession agreement, in other words, the inheritance pacts and particular attributions. In line with compiled law, the inheritance pact may be simple or cumulative, and can be agreed on mutually. Also worth noting is the admission of the preventive bequest, as it is called, which can be unilaterally revoked by means of a will or subsequent succession agreement. In principle, preventive dispositions are non-distinguishable from testamentary dispositions, though they may on occasions prove a useful companion to other irrevocable dispositions executed in the same instrument. Aside from this, the fourth book stipulates that, if a testator does not waive the circumstance, unilateral revocation to a preventive disposition must be notified to all other executors of the agreement as a requirement for it to be effective. This feature makes it possible to bestow on succession agreements, if they are suitably prepared, the functionality characteristic of joint wills. 

V. Intestate succession

Law as it was prior to the fourth book with regard to intestate succession, set out in articles 322 to 349 of the Code of Succession, stemmed from Law 9/1987, of 25 May, on intestate succession, which in turn was inspired on the Law on Intestate Succession of 7 July 1936, although it did not share all the principles. The fourth book follows the thread of this tradition and adheres to the basic features of the previous system, though it does introduce certain technical changes and other, more significant changes, regarding legal policy.

The main new aspects set out in the fourth book relate to intestate succession in relationships of couples. Firstly, the cohabiter in a stable relationship is acknowledged as having rights of succession on an equal footing with the widowed spouse, provided the cohabitation existed up to the point of death of the other partner of the couple, regardless of whether it was a heterosexual or homosexual partnership. Accordingly, this puts an end to the asymmetrical system for acknowledgment of rights of succession for couples in a stable relationship, which only granted these rights to homosexual couples. Extending marriage to encompass homosexual couples meant there was no point in distinguishing relationships of couples according to the sexual orientation of the cohabiters; accordingly, the twofold existence of systems is removed. However, as stated previously, the fourth book goes beyond this and, in general, assimilates the rights of succession of cohabiters with those of spouses, deeming that for the purposes of succession mortis causa what is relevant is that there is a stable living community and emotional bonds between those cohabiting as a couple and not a relationship of an institutional nature bringing them together.

Moreover, within this same sphere on rights of succession of couples in a relationship, it is worth pointing out the improved position of the widowed spouse, which as mentioned is expanded to encompass the surviving cohabiter of a stable couple in the case of intestate succession involving descendants. Practice applied prior to the approval of this law demonstrated that the usufructuary solution, reflected in the traditional model of proprietary usufruct agreement, despite having the benefit of granting a firm personal and economic position to the widow, may show dysfunctions in the management of assets with an urban, financial or business-related basis; therefore, it is advisable to establish the possibility of commuting the right to universal usufruct for the usufruct of the family dwelling, if it belonged to the deceased, and a fourth aliquot of the inheritance, after the value of the aforementioned usufruct has been deducted. This authority for commutation, which the widowed individual or cohabiter has during the year following the opening of the succession, considerably improves the position of said individual in the intestate succession. This is reinforced by the fact that the aforementioned usufructs, both the universal usufruct and that applying to the dwelling, apply throughout an entire lifetime and are not forfeited on account of remarrying or embarking on a new cohabitation situation.

The fourth book incorporates notable variations into the system of intestate succession in the case of adoption. Firstly, it stipulates that kinship in the case of adoption has the same effects in terms of succession as biological kinship which, in line with the amendment to article 127.1.a of the Family Code, implies the establishment of rights of succession in an intestate proceeding between the adoptee and his descendants and the adopter and all his family, including uncles and aunts, cousins, nephews and nieces and other relatives in collateral line. Adoption gives rise to family bonds that cannot be distinguished from those brought about by natural procreation. This has gradually led to the social conviction that it is necessary to place natural kinship and adoptive kinship on an equal footing in all respects. Nonetheless, there are instances of adoption that are worthy of unique treatment, notwithstanding the aforementioned levelling of effects. This is the case with adoption of the children of the spouse or the cohabiter and intrafamily adoption, as it is called, in which an orphaned child is adopted by a relative up to the fourth degree. In both cases, the fourth book maintains intestate succession rights between the adopted individual and the grandparents, or the subsequent ancestors, within the family branch that has been moved aside as a result of the adoption by the new spouse or cohabiter of the other parent, or as a result of the adoption of the orphan by a collateral relative from the family of the other parent. In these cases, intestate succession rights are also upheld between natural siblings who shall not be prejudiced because some of them are adopted and others are not – or have been by another person. The preservation of these rights of succession is closely tied to the idea that in these forms of adoption it is possible for the family treatment to still be maintained with respect to original grandparents or siblings and, when this is the case, it is only fair for the law to acknowledge it; so much so that, if it can be certified that the family treatment has disappeared, the right becomes invalid.

Aside from these reforms, also worth mentioning is the rule governing the offering of the intestate inheritance when it is repudiated by the descendants in the same degree and, moreover, the rule allocating urban property inherited by the Government of Catalonia, as the legal heir, to state-subsidised housing policies.

VI. The legitime and the widow allowance

The fourth book maintains the legitime as a legal inheritance attribution and a limit to the freedom of testation, though it enhances the secular tendency to weaken it and make it more difficult to claim. One striking measure in this regard is limiting the calculation of bestowals to those made in the ten years prior to the death of the causer, except in the case of bestowals made to forced heirs which can be attributed to the legitime, in which case they are calculated without any time limit. The restriction in calculating bestowals made to the last ten years of the causer’s lifetime makes it easier to calculate the sum of the legitime, since this is an operation that will thus not be affected by problems with regards to evidence and valuation of past events. However, above all, it must be deemed as a reduction in the rights of forced heirs in line with the reality of the modern social climate, in which the intention to provide education to the children prevails over the interest in assuring they have assets when the parents are no longer with them.

As with law prior to the fourth book, the descendants are still forced heirs or, failing these, the parents of the causer, although in this case their right is non-transferable and expires if the forced heir does not claim it during said individual’s lifetime. Along the line of descendants, the right of representation works in favour of descendants of previously deceased, disinherited or ineligible children, as well as absent children, since they do not have their own right to claim the legitime in light of the lack of certainty regarding their existence. It is precisely owing to this lack of a right that absent children do not count in order to determine the sum of individual legitimes if they have no one to represent them. Unlike intestate succession, which is based on another foundation, with regard to the legitime the rights of original ancestors are not acknowledged in the inheritance if the descendant who would have been a forced heir was adopted by the spouse or cohabiter of the other parent or by a collateral relative of the other parent. In these cases, the adoptive child already has legitimes through the succession of the individuals who adopted him and, if applicable, from his ancestors, and there is no firm basis for limiting the freedom of testation of the parent or of grandparents set aside owing to the adoption.

With regard to charging against the legitime, the system is upheld by which, in principle, only bestowals made in payment or on account of the legitime, or only those for which an express agreement has been entered into with regard to their allocation can be assigned to said legitime. Nonetheless, by modernising the traditional rule which meant marital bestowals could be charged as well as other similar forms of bestowal to the children, it is also declared that bestowals made to children to purchase a first dwelling or to embark on an activity giving them personal or financial independence can also be charged unless the donor stipulates otherwise.

A general system is established for compensatory caution in the legitime, or Socinian caution, as the default rule in all successions. This decision, which also weakens the legitime, implies that only quantitative intangibility is respected rather than qualitative intangibility. The encumbered forced heirs must opt to accept the encumbered legitime or waive the establishment of an heir or the bequest and claim the proportion that strictly corresponds to them, without seeking to eliminate burdens and encumbrances if the value of the sum received is greater than that of the legitime.

The system on preterition is also subject to substantial refinement, though the essence of current law remains unchanged. The consequences of erroneous preterition still remain in place and a new, clearer drafting is given to the circumstances when a possible declaration of ineffectiveness of a will can have exceptions. It is also pointed out that the mere general declaration attributing a right to the legitime or a simple legitime bequest to all possible forced heirs does not prevent action for erroneous preterition being brought if the circumstances permit. In relation to the disinheritance, worth noting is the addition of a new cause which is clear, ongoing lack of a family relationship between the causer and the forced heir due to reasons that can solely be attributed to the latter. Although it may well be the case that the rule may be the source of lawsuits due to the difficulty in proving the de facto assumption, which may lead a judge to make assumptions regarding the origin of family disagreements, the high cost in the application of the rule has been weighed against the value it entails as a reflection of the foundation of the family as an institution and the recumbent basic sense of justice. In terms of ineffectiveness of the legitime, standing to file a case has been extended to encompass calling for the reduction or elimination of bestowals to the causer’s heirs.

The statute of limitations on action for claiming the legitime or the supplement is brought in line with the general period in Catalan law: ten years. However, given that oftentimes the individual required to make payment is the parent of a forced heir, it is stipulated that the statute of limitations can be suspended and will not be counted again until said individual is deceased, notwithstanding the preclusion period of thirty years set out in the first book.
The widow allowance also witnesses major changes. Despite maintaining its traditional name, the widow allowance is not only attributed to the widowed spouse, but also to the surviving member of a stable relationship, and it does not involve a fourth of the inherited estate, since a fourth only acts as a maximum limit, as was the case before this law came into effect. The requirements for claiming this allowance are brought up-to-date: instead of the parameter for means for subsistence, linked to a declining social notion of widowhood, the fourth book resorts to the parameter of meeting needs, an area that may be granted content based on criteria such as the standard of living, age, health, salaries and income received or foreseeable financial prospects, which are analogous to those used to set the compensatory allowance in the event of a marital crisis. Referral to the statutory framework of the compensatory allowance specifically seeks to ensure that in the event of widowhood, the spouse will not paradoxically end up in a worse position than that which said individual would have experienced if the marriage had been terminated by means of divorce. It is necessary in this regard to bear in mind that the previous regulation of the widow allowance, to which salaries, income and allowances received by the widow, capitalised at the legal interest rate, used to have to be allocated for the purposes of its reduction, a fact which in many cases made it unviable to claim said amount or reduced it unfairly to insignificant figures.

As of the entry into force of this law, the widow allowance, which is still not a legitimate right, can be claimed whenever necessary in order to cover the vital needs of the widowed individual or the cohabiter. The assets pertaining to said individual, those received owing to settlement of the financial system, those attributed owing to death and current or future income cannot be attributed to the sum of the allowance. Indeed, the custody of an asset, the acquisition of property by means of any hereditary means and the perspective of future income have an effect on the resources an individual benefits from in order to meet his needs and, accordingly, they have a direct effect on the acknowledgment of the right to the allowance and the amount thereof.

Aside from this change of concept, in order to calculate the allowance, rules similar to those applicable for the legitime are introduced, and it is also permitted to reduce or eliminate bequests and bestowals, applying the rules on ineffectiveness of the legitime. In line with the purpose of this attribution of assets, it is stipulated that the attribution expires if the widowed individual or the cohabiter dies without claiming it.

VII. Acquisition of the inheritance

The last title of the fourth book sets out the regulations of chapters III to VII of title I of the Code of Succession and arranges their content in five chapters regarding acceptance and repudiation of the inheritance, the right to accretion, the community of heirs, division and collation, and protection of hereditary rights.

In terms of acceptance and repudiation, the foremost new aspect is the easing of the effects of limiting the liability of the heir, which are linked to the beneficium inventarii. The fourth book goes further towards the generalisation of limiting the liability of the heir with respect to assets received through the inheritance extending the consequences of the beneficium inventarii, as a legal effect, to heirs that have effectively carried out an inventory even if they have not stated their intent to avail themselves of this benefit or even when they have stated that they will accept it plain and simple. In short, what matters is that within the period set by law a reliable inventory has been carried out showing all the assets and debts of the causer known by the heir and which should reasonably be known by said individual, and that the debts inherited are paid adhering to the priorities and rules of administration imposed on the beneficiary heir by law. With the same intent to ensure that enjoyment of the benefit is more accessible, the fourth book places the inventory formalised in a private document on the same level as that executed in a notary or judicial proceeding, given that modest inheritances without real estate tend to be decided in a private document. This equivalence is subject to the fact that this inventory may have been submitted to the competent public administration in order to pay taxes relating to the succession. Aside from this new aspect, also worth noting is the new drafting of the rule on acceptance of the inheritance on the part of creditors, which as generally interpreted in doctrine now becomes a circumstance for unenforceability, in the same way as the unenforceability of bestowals, though it is subject to a relatively short period of expiry.

At the end of the chapter on acceptance and the effects thereof, the fourth book includes the rules for administering the assets acquired through an inheritance document in the case of minors, which owing to ratio decidendi extends to assets attributed to persons with a disability. Although the means for administering the assets attributed to minors and persons with a disability are already regulated in family law, it was deemed pertinent to conserve a rule in the fourth book which picks up on the various circumstances for administration which may arise and sets out which individuals are entitled to act in each case and pursuant to what rules. Specifically in this field, a norm has been added by virtue of which, if the causer is an ancestor of the minor or person with a disability, said testator may empower the administrator to take custody of the assets subject to administration once the inheritance has been accepted by the legal representative. In conjunction with the regulation set out in article 461-12.3, which lends acceptance value to the silence on the part of the legal representative if said individual must be called upon to exercise the offering, this regulation can allow effective protection for the interests of the minor or person with a disability when dealings between the legal representative and the individual charged with administration is conflictive.

The right to accretion undergoes a significant simplification. An incoherence has been removed, specifically relating to a system which on the one hand submitted inheritance accretion to strict requirements, since it called for joint eligibility and allowed for accretion to be prohibited by the testator, while on the other ordered the forced increase of vacant shares or shares not made available to the joint heirs, in order to comply with the principle of incompatibility between testate succession and intestate succession. With regard to this approach, which artificially required that an indirect route be used to give rise to the same effect that was allowed by a more direct route, the fourth book has chosen to do away with the forced increase and regulate a broader right to accretion between joint heirs, which encompasses all cases when a share may be left vacant or is not attributed to anyone, clearly notwithstanding the upholding of the norm that calls for preferential accretion among those called as eligible to the same share or proportion of the inheritance. On the other hand, in the case of bequests and trusts, the enforceability of the right to accretion is subject to the wishes of the causer and joint eligibility, since there are no hurdles stemming from the aforementioned principle of succession.

Unlike the Code of Succession, the fourth book devotes a chapter to the community of heirs, in which the instances of non-division are regulated as are those for the exercise of the authority for enjoyment, administration and disposal of the assets of the community, referring when pertinent to the norms for the regular community set out in book five. The principle that liability on the part of heirs is neither joint or joint and several is upheld, whereby instead, in line with Catalan tradition, hereditary debts are divided among the heirs who accept, notwithstanding the right of all creditors of the causer to challenge the division before the credit is paid or guaranteed for them.

The vital characteristics of the system for division and collation do not vary in comparison to the previous system, though the reform has been used to give the matter improved order, to fine tune it, to bring the rules for allocation of assets in line with those set out in book five and to review certain effects of the division or the faulty practice thereof. With regard to the individuals who can effect the division, the norm allowing the heirs and legatees accounting for more than half of the inherited estate to request the judicial authority to appoint an auditor/partitioner is removed, since it is deemed that this outcome can be reached by means established in procedural law without the need for a majority resolution. A trait worth mentioning is the decision to promote the independence of joint heirs in order to reach agreements on the manner in which the division should be carried out. If unanimity is reached, the joint heirs will not only be able to waive the use of the auditors/partitioners, they will also be able to do away with certain partition-related dispositions set by the causer or, even, pre-bequests, unless the testator has expressly stipulated otherwise. This rule takes into consideration the partition-related function often carried out by pre-bequests and enables heirs to allocate assets as they see best, without having to sell or exchange between them subsequently, incurring additional costs, in order to reach the same outcome.

With regard to the effects of the division, the fourth book expressly clarifies that the joint heirs are required to deliver the property free from any encumbrances, and also from hidden defects, and it regulates the consequences arising and the periods for preclusion and for exercising action. There is also a new drafting of the rules for rectifying and adding to the division. Authority to rectify the division is on the one hand connected to the exercising of action for termination, as a remedy for avoiding the division, as set out in the law on rescinding for laesio ultra dimidium or part deceit in the case of purchases and sales, and, on the other hand, said authority is also granted when the division has been effected involving the involuntary omission of an heir, a circumstance the Code of Succession did not specifically regulate. In relation to the circumstance where the division has been effected with anyone who is not an heir, the norm declaring its annulment is replaced by another, more pragmatic regulation determining that the sum attributed to the apparent heir be added proportionally to the share of each joint heir, unless most joint heirs decide to fully re-effect the division.

The nature of the collation operation, as well as the description of the circumstances in which it is pertinent and the effects thereof, remains unchanged in comparison with the previous law, although it is obviously affected by the amendments incorporated into the system for charging against the legitime. The rules regulating collation, according to the drafting set out in the fourth book, clearly state that the target of collation is the value of certain attributions and not the assets that are subject to said collation, and they also point out that the obligation to collate does not imply a requirement to reinstate the excess if the value that can be collated is greater than the hereditary share.

The fourth book closes with the regulation on action to apply for the inheritance and the consequences stemming from admission of the action. The main new aspect in this regard is the decision to consider the action imprescriptible, with the exception of the effects of usucaption with regard to unique assets. Imprescriptibility falls in line with the twofold purpose of the action as a means of acknowledging the capacity of heir and reinstating the property by way of universality. The restitution aim, as is likewise shown by the system for the action for recovery of possession, which is also imprescriptible, is only granted in the face of acquisition of ownership on the part of another individual.

VIII. Final section

The transitional provisions seek to regulate the main consequences of replacing the Code of Succession with the fourth book of the Civil Code, especially with regard to mortis causa acts executed prior to the entry into force of this law, which must govern successions initiated subsequently. It also seeks to regulate the consequences relating to successions initiated beforehand though which can still produce effects afterwards, which is especially the case when it has been ordered for a trust to be set up. Specifically, in terms of trusts, the fourth transitional provision is significant as it seeks to make it easier to cancel in the Property Registry entries relating to conditional fideicommissary substitutions, without resorting to proceedings for the release of charges, provided that it can be certified by means of a notary’s recording of facts that the condition has not been complied with or that more than thirty years have elapsed since the death of the trustee and the heirs of said individual or his successors-in-title have possessed the assets of the trust without there being any recording or annotation in the Registry in favour of the beneficiaries that may indicate the effectiveness of their entitlement.

The final provisions modify various rules set forth in book five of the Civil Code and the Family Code. With regard to book five, the references made to the Code of Succession have been updated, the drafting of the rule governing mortgages that can be established in the event of fideicommissary substitution has been amended and the interruption of usucaption for the period during which the asset subject to usucaption is in an inheritance in abeyance has been removed, given that the uncollected inheritance does not prevent eligible heirs or the administrators of the inheritance from using appropriate means of defence against the usucapient. This first occasion in which amendments are made to book five has also been turned to good account in order to rectify several purely material errors that had been detected. With regard to the Family Code, articles 113.1 and 127.1 are amended in order to do away with restrictions on the formation of family relationships between an adopted individual and his descendants and the family of the adopting individual, in accordance with the alignment of effects established between biological kinship and kinship through adoption; as stated, all of this is notwithstanding the upholding of several specific inheritance effects to adoption.

Sole article – Approval of the fourth book of the Civil Code of Catalonia

The fourth book of the Civil Code of Catalonia is approved with the following content:

BOOK FOUR – SUCCESSIONS
TITLE I. GENERAL PROVISIONS

Chapter I. Succession by inheritance

Article 411-1. Universality of succession

The heir succeeds the causer in respect of all the latter’s rights. As a result, he takes on the assets and rights of the inheritance, he substitutes the causer in respect of obligations of the latter which do not expire owing to death, he is bound by all the causer’s acts and, moreover, he must fulfil all hereditary charges.

Article 411-2. Opening of succession

1. Succession begins upon the causer’s death at the last place of residence of said causer.

2. The judge having jurisdiction for inheritances shall be the one pertaining to the causer’s place of residence and, failing knowledge of a last place of residence, the judge pertaining to the location where most assets are situated.

Article 411-3. Foundations for eligibility
1. The foundations for eligibility for inheritance are the inheritance pact, the will and the provisions of the law.

2. Intestate succession may only take place if there is no established heir, and it is incompatible with the inheritance pact and universal testate succession.

3. Universal testate succession can only take place if there is no inheritance pact.

Article 411-4. Moment of offering
1. The succession is deferred upon the causer’s death.

2. Notwithstanding the provisions of section 1, in the case of an establishment being subject to a condition precedent, the inheritance shall be deferred upon the fulfilment of said condition.

3. Inheritance pacts and trusts shall be governed by their own rules.

Article 411-5. Acquisition of the inheritance

The heir acquires the deferred inheritance by accepting it, but the effects of said acceptance shall be applicable as of the causer’s death.

Article 411-6. Possession

The heir accepting the inheritance only takes possession if he specifically takes it, and it is deemed that he continues to hold possession of the causer’s inheritance without interruption.
Article 411-7. Succession agreements
Any contracts or agreements established on a non-open inheritance shall be rendered null and void, with the exception of those permitted by this code.

Article 411-8. Inexistence of reserves and legal reversions

Pursuant to this code, assets acquired by means of an inheritance document or bestowal are not subject to any inheritance reserve or legal reversion.

Article 411-9. Inheritance in abeyance

1. In the case of an inheritance in abeyance, eligible heirs may only execute acts of preservation, defence and regular administration of the inheritance, including taking possession of the assets and exercising possessory actions. If various individuals are eligible for the inheritance, they are individually entitled to execute the necessary acts of preservation and defence of the assets, but regular administration acts shall be subject to the stipulations of article 552-7.

2. The acts referred to in section 1 do not inherently imply acceptance, unless the status or the capacity as heir is acquired by means of these acts.

3. If there is no executor or individual appointed with power to administrate, at the request of any eligible heir the judicial authority may appoint an administrator to represent and administer the inheritance in line with the provisions of procedural law.

4. Whenever several individuals are eligible for an inheritance, acceptance on the part of one of them will terminate the situation of inheritance in abeyance. For as long as all those eligible do not accept or there is no abandonment of the calls, regular administration of the inheritance is incumbent on the heir or heirs that have accepted it, whereby the rules pertaining to the community of heirs shall be applicable if there is more than one heir. The individual or individuals accepting may, under their responsibility, pay the debts of the inheritance and the hereditary charges, as well as attending to the legitimes and fulfilling the bequests.
Chapter II. Capacity for succession
Article 412-1. Individuals 

1. All individuals who upon opening of the succession have been born or conceived and survive the causer have capacity for succession.

2. Children born through artificial insemination carried out according to the law following the death of one of the parents have capacity to succeed the previously deceased parent.

Article 412-2. Legal entities 

1. Legal entities legally set up upon opening of the succession have capacity for succession.

2. Legal entities the causer orders to be set up in his disposition mortis causa shall have capacity for succession if they are ultimately incorporated. In this case, the effects of succession shall be backdated to the opening of the succession.

Article 412-3. Ineligibility for succession 

The following are ineligible to succeed:

a) Any individual sentenced in a final judgment issued in a criminal procedure due to having murdered or wilfully attempting to murder the causer, his spouse, the individual cohabiting with the causer in a stable relationship or any ancestor or descendant of the causer.

b) Any individual sentenced in a final judgment issued in a criminal procedure due to having wilfully committed crimes of serious injuries, crimes against freedom, torture, crimes against moral integrity or against sexual freedom and indemnity, if the injured party is the causer, his spouse, the individual cohabiting with the causer in a stable relationship or any ancestor or descendant of the causer.

c) Any individual sentenced in a final judgment issued in a criminal procedure due to having slandered the causer, if he has been accused of a crime for which the law stipulates a prison sentence of at least three years.

d) Any individual sentenced in a final judgment issued in a criminal procedure due to having committed perjury against the causer, if he has been accused of a crime for which the law stipulates a prison sentence of at least three years.

e) Any individual sentenced in a final judgment issued in a criminal procedure due to having committed crimes violating family rights and obligations, in the case of the succession of the injured party or said individual’s legal representative.

f) Parents who have been suspended or deprived of custody with respect to a child who is a causer in an inheritance, owing to grounds that can be attributed to them.

g) Any individual who has maliciously led the causer to execute, revoke or amend a will, a succession agreement or any other disposition mortis causa of the causer, or who has prevented the causer from doing any of the foregoing, as well as any individual who in awareness of these events has taken advantage of the circumstances.

h) Any individual who has destroyed, hidden or altered the will or another disposition mortis causa of the causer.

Article 412-4. Reconciliation and pardon

1. Causes of ineligibility for succession do not give rise to effects in the following cases:

a) If the causer executes the disposition in favour of the ineligible individual in awareness of the cause for ineligibility.

b) If the causer, in awareness of the cause for ineligibility, reconciles with the ineligible individual by means of unquestionable acts or a pardon in a public deed.

c) In dispositions executed in a succession agreement, if authority for revocation attributed to the causer expires.

2. Reconciliation and pardon are irrevocable.

Article 412-5. Disqualification from succession

1. The following are ineligible for succession:

a) The notary authorising the inheritance instrument, his spouse, the individual cohabiting with him in a stable relationship and relatives of the notary up to the fourth degree of consanguinity and the second degree of affinity.

b) Witnesses, practitioners, experts and interpreters intervening in the execution of the inheritance instrument, as well as the individual writing the secret will at the request of the testator.

c) A member of a religious order who assisted the testator during his last illness, as well as the order, the community, the institution and the religious denomination to which he belongs.

d) The guardian, prior to the approval of the definitive guardianship accounts, unless said individual is an ancestor, descendant, spouse or sibling of the causer. 

2. Individuals or legal entities and carers attached to them who have provided healthcare, residential and similar services to the causer pursuant to a contractual relationship, may only be favoured in the inheritance of said individual if this circumstance is ordered in an open notary will or in a succession agreement.

3. Disqualification from succession does not constitute a ban on acting as an arbitrator, a private executor or an auditor/partitioner.

Article 412-6. Ineffectiveness 
1. Inheritance attributions of any nature corresponding to any individual ineligible to inherit are ineffective, as are dispositions effected in favour of any disqualified individual.

2. The grounds for ineffectiveness must be brought by the individual or individuals who would be immediately favoured in the inheritance if ineligibility or disqualification were to be declared.

3. The grounds for ineffectiveness must be declared through judicial means if the individual affected does not acknowledge them.

Article 412-7. Expiry of action

1. Action for declaring ineligibility or disqualification from succession shall expire once four years have elapsed as of the time the individual empowered to exercise the action became aware or could reasonably be made aware of the grounds for ineffectiveness and, in any event, once four years have elapsed as of the time the ineligible or disqualified individual takes possession of the assets in the capacity of heir or legatee. The action can be transferred to the heirs.

2. If the grounds for ineligibility enforce a sentence by means of a judgment, the counting of the period for expiry will not begin until the judgment is final.

Article 412-8. Effects of ineligibility and disqualification

1. Once ineligibility or disqualification is acknowledged or declared, if the affected party has taken possession of the assets, the possession situation must be settled pursuant to the provisions of articles 522-3 to 522-5, whereby the ineligible or disqualified individual shall be deemed a possessor of bad faith.

2. The effects of ineligibility or disqualification backdate to the time of the offering.

3. Ineligibility is highly personal and does not affect the children or descendants of the ineligible individual who are also eligible for the succession. Ineligibility of the transferee with regard to the causer shall determine the ineffectiveness of the rights of transfer.

TITLE II. TESTATE SUCCESSION

Chapter I. Wills, codicils and testamentary briefs

Section one. General provisions

Article 421-1. Freedom to execute a will 

Testate succession is governed by the freedom of the causer as stated in a will executed in line with the law.

Article 421-2. Content of the will

In a will, the causer orders the succession by establishing one or more heirs and he can establish bequests and other dispositions for after his death.

Article 421-3. Presumption of capacity
A will can be executed by all individuals who have capacity to do so pursuant to the law.

Article 421-4. Ineligibility from executing a will

A will cannot be executed by any individual under fourteen years of age and those who do not have natural eligibility at the time of the execution.

Article 421-5. Types of wills 

1. The will is executed in a single act in the presence of a notary having authority to act in the location where the execution takes place.

2. As well as the means stated in section 1, the will may be executed in holographic form.

3. Wills exclusively executed in the presence of witnesses shall not be valid.

Article 421-6. Interpreting testamentary dispositions 

1. When interpreting a will it is important to consider the true wishes of the testator, without necessarily being bound by the literal meaning of the words used.

2. Ambiguous or unclear clauses shall be interpreted in a favourable manner to their effectiveness, comparing the clauses, and if there is any limitless contradiction, no clause which is substantially contradictory with respect to other clauses shall be deemed as valid. Incomprehensible provisions shall be deemed as not having been made.

3. If there is any doubt, any provisions imposing a burden of any kind shall be interpreted restrictively.

Section two. Notary wills

Article 421-7. Identification and judgment of the testator’s capacity

The notary must identify the testator and acknowledge his legal capacity according to the manner and using the means established in notary laws.

Article 421-8. Will executed by an individual with a sensory disability

If the testator is blind, deaf, dumb, deaf and dumb or has any other kind of sensory disability, the notary must follow the stipulations of notary legislation accordingly.

Article 421-9. Intervention of practitioners

1. If the testator is not judicially disqualified to execute a will, the notary shall acknowledge his capacity in accordance with article 421-7 and, if deemed pertinent, can call for the intervention of two practitioners, who, if applicable, must certify that the testator is suitably of sound and disposing mind at the time of executing the will.

2. If the testator is judicially disqualified to execute a will, he may execute an open notary will during a period when he is of sound and disposing mind if two practitioners agreed on by the notary certify that the testator is suitably of sound and disposing mind at the time of executing the will.

3. In the cases referred to in sections 1 and 2, the practitioners must record their report in the will itself and they must sign it along with the notary and, if applicable, the witnesses.

Article 421-10. Witnesses

1. For the execution of a notary will, it is not necessary for witnesses to intervene, unless there are specific circumstances with regard to the testator or unless said individual or the notary requests such intervention.

2. Specific circumstances with regard to the testator shall apply if said individual is blind or deaf and if for any other reason he is unable or does not know how to sign or if he states that he is unable or does not know how to read the will for himself.

Article 421-11. Suitability of witnesses

1. If witnesses need to intervene, they must be two, they must understand the testator and the notary and they must be able to sign. It is not necessary for them to be called upon, or to know the testator, or even for them to have the same residence as him.

2. The following cannot be witnesses:

a) Minors and those who are disqualified from executing a will.

b) Blind, deaf and dumb individuals who are unable to write.

c) Those sentenced for crimes of falsification of documents, slander and perjury.

d) Those who are favoured in the will.

e) The spouse, the cohabiter in a stable relationship and relatives up to the fourth degree of consanguinity and the second degree of affinity of the established heirs or the appointed legatees and the executing notary.

3. As well as for the individuals referred to in section 2, grounds for unsuitability apply to practitioners, interpreters and experts intervening in the will.

Article 421-12. Language of the will

1. The will must be drafted in an official language recognised in Catalonia to be chosen by the executor.

2. The will can be executed in a language that is not official in Catalonia if the executing notary knows the language or, if he does not know it, the will is executed in the presence and with the intervention of an interpreter, who does not necessarily need to be a sworn translator, appointed with the common consensus of the testator and the notary. Consensus with the appointment of the interpreter shall be assumed merely by the fact that the will is executed.

3. In the case of section 2, the will must be drafted in an official language of Catalonia chosen by the executor and, if said individual so requests, in the unofficial language in question. The intervening interpreter must sign it.

Sub-section one. The open will

Article 421-13. Drafting and authorisation of the open will

1. In the case of an open will, the testator shall express his wishes to the notary verbally or in writing and the notary will draft the will in accordance with the testator’s wishes, stating the date, time and location of the execution.

2. Once drafted, the will shall be read to or by the testator, whereupon said individual shall sign it, or it shall be signed by two witnesses if it is declared that the testator is unable or does not know how to sign, and authorisation shall be granted in line with notary law.

Sub-section two. The secret will

Article 421-14. Drafting of the secret will

1. A secret will is written by the testator by hand or using other technical means, or by another individual ordered by said testator, stating the location and date. If it is written by another individual at the request of the testator, this circumstance must be stated for the record and said individual must be identified and sign the will along with the testator at the end of the document.

2. The testator must sign the will at the end and on every page, after certifying amended, crossed out and added words, as well as those between the lines. If the will has been prepared in electronic format, it must be signed using an acknowledged e-signature.

3. If the testator is unable or does not know how to sign, he can order that another individual sign the will at the end and on every page after recording said individual’s identity and the reason why the testator is unable to sign.

4. The document containing the will must be incorporated into a sealed container, whereby it may not be extracted without being torn.

5. A secret will may not be executed by any individual who is blind or is unable or does not know how to read.

Article 421-15. Authorisation of the secret will

1. For authorisation of the secret will, the testator must submit the sealed envelope containing it to a notary qualified to act in the location where it is being executed and he must declare to said notary that the envelope he is handing over contains the will.

2. The notary must draw up a brief record on the container for the will in which he states the name of the testator, the fact that the envelope contains the will and that it has been written and signed by the testator, either by hand or using technical means, or, at the testator’s request, by a third party whose identity does not need to be stated.

3. After preparing the record mentioned in section 2, the notary must immediately notarise the sealed envelope, which shall be incorporated to his notary records, in accordance with the stipulations of notary legislation, stating the time of the execution.

4. If the testator states that he is unable or does not know how to sign, the record and the container must be signed by two witnesses.

Article 421-16. Opening the secret will 

Once the testator’s death has been certified, the notary who has the secret will in his possession shall open the envelope containing it in the presence of two suitable witnesses at the request of an interested party, he shall notarise it and to this end he shall authorise a new record.

Section three. The holographic will

Article 421-17. Validity requirements

1. A holographic will may only be executed by an individual of legal age and by minors who have emancipated.

2. The following requirements must be met in order for the holographic will to be valid:

a) It must be handwritten and signed by the testator stating the place and date it is executed. If it contains amended, crossed out and added words, as well as those between the lines, the executor must certify them with his signature.

b) It must be submitted to a competent judge or official for it to be certified and for its notarisation to be ordered.

Article 421-18. Certification

1. The competent judge or official with authority to certify the will must verify its authenticity as established by law.

2. If the will is authentic, it must be resolved for it to be notarised with record being laid down of the resolution issued; otherwise, the notarisation shall be rejected.

3. The resolution issued in certification proceedings must be complied with even if it is challenged. If this happens, the interested parties may avail themselves of their rights in the pertinent trial.

Article 421-19. Expiry of the will

1. Holographic wills shall expire if they are not submitted for certification within four years of the testator’s death and, likewise, if they are not notarised within six months counting from the resolution relating to the proceedings.

2. If during the periods set out in section 1 a claim is submitted regarding the validity of the will, the will must be notarised within six months counting from the point when the judicial resolution becomes definitive.

Section four. Codicils and testamentary briefs

Article 421-20. Codicils

1. In a codicil, the executor disposes of the assets reserved for bestowal in an inheritance pact, he adds something to the will, he reforms it in part or, if there is no will, he orders inheritance dispositions under the responsibility of his intestate heirs. 

2. In a codicil, it is not possible to establish or exclude any heir, nor is it possible to revoke the establishment executed previously. It is also not possible to appoint a universal executor or to order replacements or conditions, unless they are imposed on the legatees.

3. Codicils must be executed under the same external procedures as wills.

Article 421-21. Testamentary briefs 

1. Testamentary briefs signed by the testator on all pages or, if applicable, by means of an acknowledged e-signature, which refer to a previous will have validity as a codicil, regardless of their form, if it is demonstrated or acknowledged at any point that they are genuine and, if applicable, if they comply with the formal requirements the testator calls for in his will.

2. For testamentary briefs, only dispositions may be ordered when they do not exceed 10% of the inherited estate and they relate to money, personal belongings, jewellery, clothing and household items, or they concern obligations of relative significance incumbent on the heirs or legatees.

3. For testamentary briefs, provisions may be adopted regarding the donation of the testator’s organs or body, or regarding the cremation or form of burial.

Article 421-22. Secondary application of rules for wills

The provisions of wills shall apply to codicils and testamentary briefs, to the extent they can be applied according to their nature, including those relating to annulment and ineffectiveness.

Article 421-23. Appointment of beneficiaries to life insurance policies

The appointment of beneficiaries to life insurance policies, pension plans, savings instruments and similar allowances can be effected in a will or codicil, as well as by the means established in the respective contract or specific legislation. The appointment can be amended or revoked by means of another will or codicil or by any other means allowed by the contract or the law.

Chapter II. Annulment and ineffectiveness of wills and testamentary dispositions

Article 422-1. Annulment of the will

1. Any will that does not correspond to any of the kinds mentioned in article 421-5 shall be deemed null and void, as will any that has been executed without complying with legal requirements in terms of capacity and form, and any will executed with the involvement of deceit, violence or severe intimidation.

2. Failure to state or the erroneous declaration of the place or date of execution of the will which may affect its validity shall be certified if this information can be attested otherwise. Failure to state the time will not result in the will being annulled if the testator has not executed any other will on the same day.

3. Wills that do not set out the establishment of an heir shall be deemed null and void, unless they contain an appointment of a universal executor or they are executed by an individual subject to the Tortosa law.

Article 422-2. Annulment of testamentary dispositions

1. Testamentary dispositions that have been executed involving an error in terms of the person or their purpose, deceit, violence or severe intimidation shall be deemed null and void. They are also annulled if they have been executed involving an error in terms of the reasons, if it can be gleaned from the will that the testator would not have executed it if he had been aware of the error.

2. If the testator has executed a will because, as the content indicates, he erroneously believed that an heir established in a previous will had deceased, the previously established heir still stands as the beneficiary, but the bequests and other private dispositions ordered in the latter will shall still remain in effect.

Article 422-3. Action for annulment

1. Action for annulment can be exercised, once the succession is open, by all individuals who stand to benefit from a declaration of annulment.

2. Action for annulment expires once four years have elapsed since the individual empowered to exercise such action was aware or could have reasonably been aware of the grounds for annulment.

3. Any empowered individuals who, in awareness of the possible grounds for annulment, accept the validity of the will or testamentary disposition after the testator’s death, voluntarily execute it or waive the action will not be entitled to bring the action thereafter.

4. Action for annulment can be transferred to the heirs, but the creditors of the inheritance may not bring said action.

Article 422-4. Consequences of annulment and expiry

1. Annulment of the will shall result in it being determined that the succession shall be regulated by the previously valid will or, failing that, in the opening of an intestate succession.

2. Annulment of the will implies the annulment of all codicils and testamentary briefs executed by the testator, unless they are compatible with a previous will that must remain in effect owing to the annulment of the subsequent one.

3. Expiry of the will gives rise to the same consequences as its annulment.

Article 422-5. Annulment in part

The annulment of any testamentary disposition does not result in the full annulment of the will in which it was ordered, unless its context shows that the testator would not have ordered the valid dispositions without the one that has been annulled.

Article 422-6. Conversion of a null and void or ineffective will

1. Any will that is rendered null and void or becomes ineffective due to failure to establish an heir may stand as a codicil if it meets the pertinent requirements.

2. A secret will that is rendered null and void owing to defects in form shall stand as a holographic will if it meets the pertinent requirements.

Article 422-7. Ineffectiveness owing to erroneous preterition

1. The will may be rendered null and void owing to erroneous preterition, at the request of the disowned forced heir, under the circumstances set out in article 451-16.2.

2. Action for preterition shall be subject to the provisions of article 422-3.3.

Article 422-8. Revocability of testamentary dispositions

1. Testamentary dispositions can, by and large, be revoked.

2. In all cases of revocation, acknowledgment of non-marital children shall prevail.

Article 422-9. Scope of revocation of wills

1. Revocation is expressly executed if the testator orders this in his will.

2. The execution of a valid, effective will revokes a previous will without further formality. Accordingly, the wills referred to in articles 422-1 and 422-7 and expired wills do not give rise to revocation effects, notwithstanding the provisions of article 422-3.2 and 3. Likewise, wills that have been destroyed and have no scope for reconstruction do not give rise to effectiveness in terms of revocation.

3. If in a will a testator expressly orders that a previous will remain effective in full or in part, this will remain applicable for all aspects that are not revoked by the subsequent will, or for all parts that do not challenge or run counter to said will.

4. The provisions of section 3 also apply if a testator expressly orders in a will that a prior revoked will regains effectiveness, even if the subsequent will does not set out the establishment of an heir, provided the establishment has been confirmed in the case of at least one of the heirs that were established in the previous will.

5. A mere will of revocation shall result in it being determined that the succession will be deferred in accordance with the rules established for intestate succession.

Article 422-10. Material revocation of a holographic will

1. Holographic wills and codicils and testamentary briefs shall be deemed as revoked if they are torn or rendered useless, or if the signatures authorising them have been removed, erased or amended without certification, unless it is proven that these facts took place without the consent or contrary to the wishes of the testator or they have been carried out by the testator in a mentally ill state.

2. If the text in holographic wills and codicils or in testamentary briefs shows only a slight amendment or change, it will be assumed that the testator wished to amend or revoke the will in this section, pursuant to the requirements set out in article 421-17, unless the provisions set out in section 1 are applicable.

Article 422-11. Revocation of testamentary dispositions owing to a codicil

Codicils imply the revocation of the part of the previous will that is amended or is incompatible.

Article 422-12. Revocation of codicils and testamentary briefs

1. The execution of a will revokes previous codicils and testamentary briefs unless the testator stipulates otherwise.

2. A subsequent codicil revokes a previous one only for aspects in which it entails an amendment of or is incompatible with the previous one. If several codicils must exist jointly, the same rule shall be applied.

3. The express revocation of a codicil can be effected by means of another codicil.

4. The express revocation of a testamentary brief can be effected in a subsequent testamentary brief or codicil.

Article 422-13. Unforeseen ineffectiveness owing to a marital or cohabitation crisis
1. The establishment of an heir, the bequests and other dispositions ordered in favour of the spouse of the causer shall be rendered ineffective if, after being executed, the spouses enter into a de facto or judicial separation, if they divorce or if the marriage is declared null and void, and if at the time of death a suit for separation, divorce or annulment of marriage is pending, unless there is reconciliation.

2. Dispositions made in favour of the cohabiter in a stable relationship shall be rendered ineffective if, after being executed, the cohabiters enter into a de facto separation, unless they resume their cohabitation, or if the relationship ends owing to reasons other than the death of one of the partners in the relationship or the marriage.

3. Dispositions in favour of the spouse or the cohabiter in a stable relationship shall remain effective if the context of the will, codicil or testamentary brief shows that the testator would have ordered them even in the cases regulated in sections 1 and 2.

Chapter III. The establishment of an heir

Section one. General provisions

Article 423-1. The need for establishment of an heir

1. A will must include the establishment of an heir.

2. In the case of a will executed by an individual bound by the Tortosa law the entire inheritance may be distributed in bequests.

3. The appointment of a universal executor shall substitute the lack of establishment of an heir in the will.

Article 423-2. Means of establishment of an heir

The mere use by the testator of the name or capacity of heir, as well as the establishment of a universal disposition, even if the former word is not employed, shall imply the establishment of an heir if there is a clear wish on the part of the testator to designate the beneficiary as having the capacity of successor for all rights or a share of his assets.

Article 423-3. Establishment of an heir for specific property items

1. The heir or heirs established for specific property items, if they coincide with heirs established without this allocation, shall be the simple legatees of said specific property.

2. If the sole heir or all the heirs established are so for specific property items, they shall be deemed the prior legatees thereof and, with the exception of the specific property item or items, they have the capacity of universal heirs in equal parts if there is more than one.

Article 423-4. Lifelong establishment 

1. If following the death of an heir established for a lifetime there is another established heir, the former has the capacity of a fiduciary heir, and the subsequent heir has the capacity of a conditional replacement beneficiary.

2. If there is no subsequent established heir or the individual established does not become an heir, the lifelong established heir shall become the universal heir, purely and freely.

Article 423-5. Establishment for usufruct

1. The heir established for usufruct shall be equated to the heir established for specific property items. As a result, if the former coincides with the universal heir he shall be legatee.

2. If heir established for usufruct does not coincide with the universal heir but there is another established heir following the death of the former, he shall be deemed fiduciary heir, and the subsequent heir shall have the capacity of a conditional replacement beneficiary.

3. If there is no subsequent established heir or universal heir, or if the established heir does not become an heir, it will be deemed that a fideicommissary substitution has been determined to the benefit of those who would be the intestate heirs of the testator upon expiry of the usufruct.

Article 423-6. Joint establishment

1. Heirs established without the allocation of proportions shall be deemed as eligible for equal shares.

2. If some of the established heirs are individually eligible and others are jointly eligible, it will be deemed that the latter group are jointly attributed a share equal to that given to each of the individually eligible heirs, unless the testator’s wishes are otherwise.

3. If the heirs are assigned inheritance shares that amount to greater or less than the inheritance as a whole, the excess or shortfall must be reduced or completed proportionally among the established heirs.

4. If shares are assigned to some and not to others, the latter will be entitled to the excess remainder of the inheritance in equal shares. If there is no excess, the shares allocated must be reduced and the established heirs without a share shall be granted a share equal to that pertaining to the less favoured parties.

5. If a universal executor is appointed without the establishment of an heir or if an individual bound by the Tortosa law distributes the inheritance in bequests, the assets not disposed of shall pertain to the legatees in equal shares.

Article 423-7. The establishment of an heir in favour of an individual and his children

1. If a specific individual and his children have been established as heirs, it will be deemed that they are eligible as contingent substitutes, unless the wishes of the testator are otherwise.

2. If the testator generally establishes as heirs the children or descendants of another individual, eligibility established for those who have not been born or conceived upon the offering of the inheritance shall be ineffective.

3. Notwithstanding the provisions of section 2, if the testator bequeaths universal usufruct on any ancestor of the children or descendants of another individual, it will be deemed that those who have been born or conceived upon the expiry of the usufruct, or the expiry of the last usufruct owing to reasons other than a waiver, shall be eligible.

4. In the circumstance set out in section 3, any individuals who have not been conceived must be represented by a guardian appointed by the testator, with the authority assigned by the latter or, failing a guardian, by the legatee of universal usufruct, with authority for administration and disposition, who must act in cooperation with the children or descendants born or their legal representatives.

Article 423-8. Scope of the establishment of children as heirs

1. Unless it is inferred that the wishes of the testator are otherwise, if he establishes his heirs and legatees or their substitutes as eligible without designating names, the use of the word children shall be deemed to include all his descendants with the application of the legal order for eligibility in intestate succession. 

2. The provisions of section 1 also apply if all the children are assigned in equal shares by stating their names.
Article 423-9. Establishment of relatives

If the testator makes his heirs or legatees eligible without stating names, by using expressions such as my heirs, legitimate heirs, intestate heirs, closest relatives, relatives, successors, those who are entitled by law or my dearest, or by using similar expressions, it will be understood that relatives who, upon the deferral of the inheritance or bequest, would succeed the testator in an intestate succession are eligible as testamentary heirs or legatees, in accordance with the legal order for eligibility, including the spouse or cohabiter in a stable relationship, with a limit up to the fourth degree, unless it is inferred that the testator’s wishes are otherwise.

Article 423-10. Testamentary exclusion of intestate heirs

1. If in a will the causer excludes certain individuals who are eligible for the intestate succession, the inheritance shall be deferred to those eligible for succession in accordance with the rules of intestate succession when they have not been excluded by the testator.

2. The exclusion of a successor who has the capacity of a forced heir shall still entitle said individual to claim the legitime.

Article 423-11. Unlawful or erroneous motives in the establishment of an heir

The establishment of an heir shall not be annulled simply because it is based on unlawful motives or erroneous circumstances or reasons, except in the case set out in article 422-2.1.

Section two. The establishment of an heir subject to a certain condition

Article 423-12. Durability of the establishment of an heir

1. An individual who is an heir shall be so always; accordingly, in the establishment of an heir it will be deemed that a condition subsequent and the grace and subsequent period shall not be effected.

2. Any heir established under a condition precedent, who accepts the inheritance once the condition is met, shall acquire said inheritance with retroactive effects upon the testator’s death.

Article 423-13. Effectiveness of the establishment under a condition precedent and an unknown term

1. The establishment of an heir under a condition precedent shall not be deferred if the condition is not met or if the heir dies before it is met. In this case, his heirs will take on no rights to the inheritance.

2. In the will, an unknown term implies a condition, unless it can be concluded that the wishes of the testator are otherwise. As a result, it will be deemed that the establishment of an heir ordered to be applicable following the death of another individual is effected under the condition that the established heir survives.

Article 423-14. Powers of the conditional heir

1. The heir established under a condition precedent, while the condition is still to be met, may take provisional possession of the inheritance and administrate it with the powers and limitations set by the causer or, if none are established, according to the powers of a universal executor for delivery of the remainder. If he coincides in succession with other heirs who have already accepted, these can effect the division of the inheritance and the heir subject to the condition shall be empowered to intervene. Once the division has been effected, the system of administration over the assets assigned to his share shall remain in effect.

2. If the testator imposes a negative potestative condition without setting a period for its fulfilment, the beneficiary must guarantee the replacement of what he has received and the earnings and income made on it if he fails to meet the condition.

Article 423-15. Fulfilment of the condition

1. The condition will only be deemed as met if the fulfilment takes place following the death of the testator, unless the condition involves getting married or a condition that cannot be again fulfilled or the fulfilment of which cannot be repeated, even if at the time of making the will the causer is unaware as to its fulfilment.

2. The condition will be deemed as not being fulfilled if it is not met within the period set by the testator or the period suitable according to the nature and circumstances of the condition. The period for fulfilment cannot exceed thirty years following the opening of the succession.

3. It will be deemed that the condition has been met if any person seeking non-fulfilment hinders its fulfilment by his own acts.

4. If several conditions are jointly imposed, they must all be fulfilled, though not necessarily at the same time. If they were not jointly ordered, only the first condition will need to be met.

Article 423-16. Impossible, ridiculous and confusing conditions

Impossible, ridiculous and confusing conditions will be deemed as not being set.

Article 423-17. Unlawful conditions

Unlawful conditions will be deemed as not being set; however, if the fulfilment of an unlawful condition constitutes grounds for determining the establishment of an heir, said establishment shall be rendered null and void.

Article 423-18. Condition of not challenging the will

If the testator imposes a condition of not challenging the will or not appealing to the law courts with regard to the succession, this condition will be deemed as not being made and under no circumstances shall it affect the effectiveness of the will or the establishment made subject to the condition.

Article 423-19. Acquisition conditions

Acquisition conditions shall result in the establishment of an heir being rendered null and void.

Chapter IV. Fiduciary provisions
Section one. The appointment of an heir by the trustee

Sub-section one. The appointment of an heir by the spouse or cohabiter

Article 424-1. The appointment of an heir by the spouse or cohabiter

1. The testator may establish as heir a descendant that the former’s surviving spouse or cohabiter in a stable relationship chooses among the common children and descendants, even if the ancestor is alive, or he can establish them for equal or unequal shares as the surviving spouse or cohabiter deems pertinent.

2. In the case of the establishment of an heir by the spouse or cohabiter, if no provision is made by the testator or regulation by way of custom, the following norms shall govern:

a) The choice or distribution must be made among the children referred to in section 1 and the descendants of them, and in the case of distribution it entails powers to limit the establishment of an heir to one or more children or descendants and to lower the remainder down to the capacity of legatees or forced heirs.

b) The spouse or cohabiter may always impose the conditions, the limitations on disposition and the substitutions as deemed pertinent, if the beneficiaries resulting are children or descendants of the testator and the restrictions do not run counter to those imposed by said testator.

c) The inheritance will not be deferred until the choice or distribution is made, though the surviving spouse or cohabiter can previously set and pay the legitimes and the bequests.

Article 424-2. Means of election or distribution

1. The choice or distribution must be made by stating that this area of powers is being availed of, unless this circumstance can be gleaned merely from the choice or distribution being made.

2. The choice or distribution may only be effected in a will, inheritance pact or public deed. In the latter two cases it shall be irrevocable.

Article 424-3. Lack of choice or distribution

If the surviving spouse or cohabiter dies without making a choice or distribution, or waives his right to do so in a public deed, if applicable, the provisions of article 424-5 shall apply or, failing that, the inheritance can be deferred to cover the children in equal shares, and standing in place of the previously deceased individual would be the descendants of said individual per stirpes. If there are no descendants, the heirs of the previously deceased individual may only claim the legitime that would have pertained to him.

Article 424-4. Administering the inheritance

1. Until the inheritance is deferred, it shall remain under the administration of the individual or individuals the testator has appointed to this end, with the powers and limitations established by said testator or, if none are established, with those pertaining to a universal executor for delivery of the remainder. The individual or individuals appointed are entitled to receive what pertains to them owing to their work and to reimbursement of expenses arising through the exercise of their positions.

2. If the testator has not appointed any individual or the appointment is ineffective, the inheritance shall be administered by the surviving spouse or cohabiter. The spouse or cohabiter shall, in this instance, have free administration of the inheritance and full authority to dispose of the hereditary assets to establish investment instruments, to meet inheritance needs, to meet their own costs, those of the children and the descendants, and to pay debts, charges and legitimes, with the limitations set by the testator. Assets acquired through the execution of investment instruments and the earnings and income not used for the aforementioned purposes shall be incorporated into the inheritance.

Sub-section two. The appointment of an heir by the relatives

Article 424-5. The appointment of an heir by the relatives

The testator may establish one or more descendants as heir to be chosen by two close relatives elected by said testator or in line with the provisions of article 424-6.1.a, even if he has not used his authority to entrust the spouse or cohabiter in a stable relationship to do so.

Article 424-6. Requirements when making the choice or distribution

1. When the relatives choose an heir, if no provision is made by the testator or regulation by way of custom, the following norms shall govern:

a) Authority for the choice or distribution pertains to the two blood relatives, one from each parental line, with the closest family bond to the children or the descendants. Within each line the eldest shall have preference.

b) In order to exercise the authority for choice or distribution, it is necessary to have full standing to dispose of the inheritance, to be able to succeed the testator and to not have waived this power.

c) The fulfilment of this assignment is unremunerated, though it does entitle the holder to reimbursement for the expenses brought about.

d) The choice or distribution must be made among the children and the descendants of these and, in the case of distribution, it entails powers to establish them as heirs in equal or unequal shares as both relatives deem pertinent, and to limit the establishment of an heir to one or more children or descendants and to lower the remainder to the capacity of legatees or forced heirs, in accordance with the testator’s indications and the application of the preferences as established according to the testator’s wishes.

e) Relatives cannot impose encumbrances or limitations of any kind, unless the testator has authorised this.

f) The inheritance shall not be deferred until the choice or distribution is effected.

2. Authority for the choice or distribution can only be exercised if in light of the family circumstances there are only two parental lines at the most.

Article 424-7. Form of the choice or distribution

1. Both parents make the choice or distribution personally and in a public deed, without the need to do so in the same act, though it is not made in a will.

2. The choice or distribution shall be irrevocable, but it can be re-effected if those chosen do not wish to or are unable to be heirs, even if the previously effected appointment had been made by the surviving spouse or cohabiter.

Article 424-8. Lack of choice or distribution or a disagreement between the relatives
In the event of a lack of choice or distribution or a disagreement between the choosing or distributing relatives, the inheritance shall be deferred to the children in equal shares and standing in place of the previously deceased individual shall be his descendants per stirpes. If there are no descendants, the heirs of the previously deceased individual may only claim the legitime that would have pertained to him.

Article 424-9. Period for effecting the choice or distribution

1. The choice or distribution must be carried out within the period set by the testator.

2. If a period has not been set and the choice or distribution has not been made within four years of the causer’s death, any individual seeking to be eligible for succession may call on the choosing or distributing relatives to effect the choice or distribution within six months of a petition in this regard.

3. The choosing or distributing relatives may call on the judicial authority for an extension in order to effect the choice or distribution if there is just cause.

Article 424-10. Administering the inheritance

1. Until the choice or distribution is effected and if there is no universal usufructuary, administration of the inheritance shall be incumbent on the individuals the testator has chosen for this purpose. If none are chosen, it shall be incumbent on the spouse or cohabiter in a stable relationship who is a universal usufructuary or, failing this, the relatives upon whom it would be incumbent to effect the choice or distribution at any given time.

2. The provisions of article 424-4.1 shall apply to administration of the inheritance.

Section two. Trustworthy heirs or legatees
Article 424-11. Establishment of a trustworthy heir or legatee
1. The testator may establish certain individuals as trustworthy heirs or legatees to assign the assets to the purpose for which they have been allocated confidentially, verbally or in writing.

2. The testator may empower the trustworthy heirs or legatees so that, if any of them dies prior to the full revelation or fulfilment of the circumstances arranged in confidentiality, they may choose others to replace them, without this implying a new establishment; rather, merely a substitution of the position.

3. Unless a testamentary disposition states otherwise, the trustworthy heirs or legatees shall act according to a majority, though if there is only one, he may act by himself.

Article 424-12. Rights and obligations

1. The trustworthy heirs must conduct an inventory on the inheritance within six months of the point when they become aware of or could reasonably become aware of the offering, under penalty of losing their remuneration.

2. Both the trustworthy heirs and legatees have the right to reimbursement of expenses brought about in the exercise of their duties as well as remuneration as assigned by the testator or, if he has not assigned them remuneration, they have the right to receive between them the equivalent to 5% of the net value of the liquid inherited estate or the bequest comprising the trustworthy offering, as well as of the net earnings and income while the administration takes place. The provisions of article 429-5.2 also apply to trustworthy heirs and legatees.

Article 424-13. Trustworthy revelation
1. The testator ordering the trustworthy inheritance or bequest may prohibit the revelation thereof. If there is no prohibition, the heirs or legatees may uphold their trustworthy assignment or reveal it in a public deed or notarise the instructions written and signed by the testator by hand or using mechanical means. The instructions of the testator shall always prevail. Failing this, it is necessary to adhere to what is certified by the majority.

2. The trustworthy assignment revealed shall form part of the will and cannot be revoked or altered, though it can be clarified.

Article 424-14. Authority for disposition

1. For as long as they do not reveal the trustworthy assignment or do not comply with it, trustworthy heirs and legatees shall be deemed heirs or legatees with authority to effect inter vivos acts of disposal with the limitations imposed by the will, but they cannot definitively appropriate the assets of the inheritance or the bequest or the substitutions thereof, which shall remain entirely separate from their own assets.

2. Once the trustworthy assignment has been revealed, if the testator has not ordered otherwise the trustworthy heirs and legatees shall have the capacity of universal executors and private executors, respectively.

Article 424-15. Ineffectiveness of trustworthy dispositions 

1. Establishments of heirs and trustworthy bequests shall expire if the heirs or legatees appointed or, if applicable, their substitutes die without having revealed or fulfilled the trustworthy assignment, when they reveal or fulfil it in their favour and, in general, if the trustworthy assignment cannot be fulfilled because it is unknown, unlawful, contradictory or indecipherable. Said establishments also expire to the extent where the trustworthy assignment is affected by any of these circumstances.

2. Unless the wishes of the testator are otherwise, the inheritance left in trustworthy assignment or the proportion thereof that has expired shall raise the share for the established joint heirs with no trustworthy assignment or, failing this, it shall be deferred for the benefit of those who, upon the death of the testator, were the intestate heirs entitled to the transfer in favour of their successors. In the case of a partial expiry, these individuals shall have the capacity of legatees for an aliquot share of the expired proportion.

3. If the trustworthy bequest expires in full or in part, the inheritance shall absorb said proportion.

Chapter V. Hereditary substitutions

Section one. Contingent substitution

Article 425-1. Instances for contingent substitution

1. The testator may establish a subsequent or second heir if the previous or first established heir does not acquire said capacity because he does not wish to or is unable to do so.

2. Unless the wishes of the testator are otherwise, contingent substitution ordered for any of the cases set out in section 1 also applies to the other case. Specifically, the substitution ordered if the established heir predeceases shall extend to all other cases, including simultaneous death, establishment under a condition precedent if the established individual deceases prior to fulfilling the condition or if the condition is unfulfilled, and cases when the established heir does not come to be born despite being conceived or when the established heir has been declared absent.

Article 425-2. Multiple substitutes

1. A heir may be replaced by two or more substitutes or two or more heirs may be replaced by one substitute.

2. Substitutes may be jointly eligible or one in absence of another. In the latter case, it will deemed that the substitute of the substitute is also the replaced party’s substitute.

3. Several heirs may be appointed as contingent substitutes between them reciprocally. If they have been established for unequal shares, the share for the eligible substitute who does not become an heir shall extend to the remaining individuals established in proportion to their respective shares. If another individual along with the joint heirs is eligible for the substitution, said individual will be entitled to a share of the unclaimed proportion stemming from the division of said proportion between all those eligible for substitution. The remainder of the share pertains to the joint heirs according to their respective proportions. In any event, the orders of the testator shall prevail.

Article 425-3. Express and tacit contingent substitution

1. Contingent substitution may be express or tacit.

2. Pupillary, exemplary, fideicommissary and preventive substitution over the remainder shall always contain tacit contingent substitution, though the first two shall only contain it with respect to assets stemming from the inheritance of the substituting party.

Article 425-4. Effects of contingent substitution

1. The offering of the inheritance with respect to the contingent substitute shall be deemed as taking place at the same time as that for the substituted party. Therefore, even if said individual deceases before the eligibility established for the substituted party is withdrawn, said contingent substitute shall transfer his right to his successors.

2. The substitute succeeds the causer according to the same modes, conditions, bequests, substitutions and other charges that had been imposed upon the established heir who did not take up said capacity, unless those aspects are highly personal or the testator had stipulated otherwise.

Section two. Pupillary substitution

Article 425-5. Appointment of a substitute

While they exercise the patria potestas over a prepubescent child, the parents may substitute said child in a pupillary manner in the will they execute for their own inheritance foreseeing that he may die before reaching the legal age to execute a will. A prepubescent child is a minor under fourteen years of age. Parents may also replace the child conceived upon birth when said child shall fall under their patria potestas thereafter.

Article 425-6. Nature of substitution

1. In the case of pupillary substitution, the substitute shall have this capacity with respect to the assets which still remain upon the death of the prepubescent but which were acquired by said individual through an inheritance or bequest of a parent who ordered the substitution, and the capacity of direct heir of the prepubescent for a remnant inheritance left by the latter, without the parents being able to establish limitations or charges in the will.

2. If both parents order pupillary substitution, both substitutions shall apply with respect to their assets, but with respect to the assets of their substituted children only the substitution ordered by the last to decease shall stand.

Article 425-7. Lineage principle

1. A parent may only appoint one or more siblings of the prepubescent who are common children or, failing this, relatives from the other side up to the fourth degree as a pupillary substitute for the assets of the prepubescent stemming from the inheritance of another parent, if said parent has not done so. If some and the others are missing, and with respect to the remaining assets, any individual who has standing to inherit may be appointed pupillary substitute.

2. If the parents do not comply with the provisions of section 1, the aforementioned siblings or relatives shall be eligible as pupillary substitutes according to the order of intestate succession.

Article 425-8. Tacit pupillary substitution 

Unless the testator stipulates otherwise, express contingent substitution shall, if the established individual is a prepubescent, comprise tacit pupillary substitution with respect to assets of the remnant inheritance left by the substituting party, except when two siblings are substituted reciprocally, one of whom is pubescent and the other is prepubescent.

Article 425-9. The right to the legitime

The forced heirs of the prepubescent only have a right to the legitime in said individual’s inheritance. The legitime corresponding to the prepubescent in the succession for which substitution has been ordered forms part of this inheritance.

Section three. Exemplary substitution

Article 425-10. Requirements

1. Exemplary substitution may only be ordered by ancestors of a disabled person who is a forced heir of said substitution, and in addition to the assets of the testator, it shall include those of the disabled individual who has not executed a will or succession agreement.

2. In order for exemplary substitution to be valid, the ancestor must leave the substituted individual the legitime pertaining to him and the disability must be judicially declared during the life of the substituted descendant, even if the declaration follows the substitution order.

Article 425-11. Combination of substitutions

1. If several ancestors are exemplary substitutes for the same descendant, the substitution ordered by the deceased ancestor of the closest degree shall prevail. If these ancestors are all in the same degree, all the exemplary substitutes appointed shall succeed for the same inheritance of the disabled individual according to the shares stemming from applying to the respective ancestors the rules for the intestate order of succession.

2. Assets stemming from each of the inheritance of the ancestors who have ordered the substitution shall in all cases pertain to the respectively appointed exemplary substitute.

Article 425-12. Appointment of substitute

1. Exemplary substitution must be ordered for the benefit of the descendants, the spouse or the cohabiter in a stable relationship of the disabled individual. If there are none, the substitution may be ordered for the benefit of the relatives of the disabled individual up to the fourth degree of consanguinity in a collateral line. If there are neither the former o the latter, the substitution can be ordered for the benefit of any individual.

2. Exemplary substitution may be ordered, without respecting the order set out in section 1, for the benefit of individuals or legal entities that have exercised guardianship of the disabled individual or which have taken on the responsibility of caring for and providing said individual with food, carrying out these duties up to said individual's death.

Article 425-13. Ineffectiveness of the substitution

1. Exemplary substitution shall be rendered ineffective when the substituted party ceases to be disabled, even if he does not execute a will afterwards, and also if the substitute deceases prior to the testator or the disabled individual, or said individual dies before the ancestor.

2. If there are several ancestors, the provisions of section 1 shall apply in relation to the respective exemplary substitution.

Article 425-14. Application of the rules for pupillary substitution

The rules for pupillary substitution shall apply to exemplary substitution inasmuch as is permitted according to its nature.

Chapter VI. Trusts

Section one. Trusts in general

Article 426-1. Notion 

1. In the case of a trust, the trustor orders that the trustee acquires the inheritance or bequest with the encumbrance that is transferred to the beneficiary once the term has expired or the condition has been fulfilled.

2. Beneficiaries always succeed the trustor, even if one is a beneficiary after the other.

Article 426-2. Ordering

Trusts can be ordered in a succession agreement, will, codicil and bestowal mortis causa.

Article 426-3. Target

1. The inheritance or universal trust focuses on the inheritance or share thereof deferred to the fiduciary heir, or a bulk of generally distinguished assets that the trustor had taken on as an heir of another party.

2. The private trust relates to the bequest deferred to the legatee or an aliquot share thereof.

3. The trust imposed on an heir relating to unique assets, a universality of items, a company, a right to usufruct, even when it is universal, or an aliquot share of the inheritance shall be deemed a bequest, and a trust imposed on a legatee which relates to unique assets or shares of these within a bequest, shall be considered a sub-bequest.

Article 426-4. Forms

1. Trusts can be ordered under a term or under a condition, according to whether the trust inheritance or bequest, or a share thereof, shall defer to the beneficiary upon the expiry of the period set or upon fulfilment of the condition ordered by the trustor.

2. Trusts ordered for after the death of the trustee shall be deemed conditional trusts, unless the wishes of the trustor are otherwise.

Article 426-5. Capacity to become a beneficiary

1. In order for trusts to be effective, it is necessary for the beneficiary to have been born or conceived when the trust is deferred to his benefit.

2. In a term trust, the beneficiary living or conceived when the inheritance or bequest are deferred to the trustee shall take on his right to the trust and this will form part of the remnant estate left by him, even if he dies before the trust inheritance or bequest are deferred in his favour. The testator may exclude this transferability.

3. In conditional trusts, if the beneficiary dies before fulfilling the condition, even if the trustor survives, he does not take on any right with regard to the trust. The trustor may order the opposite, in which case it will be deemed that he has ordered a contingent substitution to the benefit of the heirs of the beneficiary.

Article 426-6. Offering of the trust

1. The trust shall be deferred upon the expiry of the term or the fulfilment of the condition to the benefit of the immediately eligible beneficiary that has not waived this right beforehand.

2. In the term trust, the death of the trustee prior to the expiry of the term shall bring forward the offering to the time of death, unless the wishes of the trustor are otherwise.

3. In the term trust, the trustee can bring forward the offering of the trust waiving his right in favour of the immediately eligible beneficiary and assign to a third party the simple enjoyment of the trust assets until the term expires. In the case of assignment, the trustee shall not be held free from his obligations and shall be liable for detriment caused to the trust by the assignee.

4. In the conditional trust, the trustee may not bring forward the offering of the trust. If he waives the trust in favour of the beneficiary, it will be deemed that the former has only assigned enjoyment of it. Nonetheless, he can assign it in favour of the beneficiary or third parties, subject to the provisions of article 426-36.3 if the trust becomes effective to the benefit of an individual other than the assignee.

Article 426-7. Contingent substitution in trust

The testator may arrange a contingent substitution in trust if the eligible beneficiary does not acquire said capacity effectively either because he is unable to do so or does not wish to.

Article 426-8. Implicit contingent substitution

1. Whenever the eligible trustee does not become heir or legatee for any reason, firstly contingent substitution shall apply.

2. Without contingent substitution, the beneficiary shall become the trustee if there is a subsequent beneficiary. If there is not, he becomes heir or free legatee.

3. In the circumstances set out in sections 1 and 2, there is no right to transfer.

Article 426-9. Multiple successive calls 

1. In trusts with multiple calls for successive beneficiaries, the trust inheritance or bequest or the share thereof shall be deferred once again, according to the time or the circumstance envisaged by the testator, for the second beneficiary in line according to the order of eligibility set by the testator, and so on for the benefit of another to follow then next up to the last beneficiary, who shall be held free.

2. If for any reason the beneficiary does not take on the trust inheritance or bequest, the offering of the trusts shall be repeated for the next beneficiary in order, notwithstanding the contingent substitutions in trust ordered by the testator.

Article 426-10. Limits of trusts

1. The trustor can successively call for eligibility to the trust as many beneficiaries as he wishes, provided that they are living at the time of his death. The effectiveness of this eligibility excludes that of subsequent establishment of beneficiaries with eligibility who have not been born or conceived upon the trustor’s death.

2. The trustor can call for eligibility beneficiaries who have not been born at the time of his death. In this case, only one choice of eligibility can be effective.

3. In family trusts, that is, trusts in which the beneficiaries are descendants, siblings or nephews and nieces of the trustor, the latter, in addition to exercising the authority acknowledged in section 1 and, alternatively, that acknowledged in section 2, can successively call for eligibility to the trust individuals up to the second generation with no limitations on the number of establishments of eligibility. The first generation shall refer to the children or nephews and nieces of the trustor.

4. If the trustee is a legal entity, the trust shall have a maximum duration of thirty years.

5. Establishment of beneficiaries as eligible when it goes beyond the limitations set out in this article shall be deemed as not being made.

Article 426-11. Trust of choice and distribution 

If the causer assigns the trustee power to choose the beneficiary from people he appoints owing to their names or circumstances, or which form a specific group, or power to distribute the inheritance among the beneficiaries, his dispositions and, in addition, the following rules shall be observed:

a) The choice may fall on one, several or all the individuals designated, though if they are children, the trustee may only choose grandchildren that are children of a previously deceased child.

b) If several beneficiaries are chosen, they can be assigned equal or unequal shares. If no assignment is made, they will each be entitled to equal shares.

c) The chosen party cannot be imposed conditions, prohibitions on disposal or other modes, trusts or any other charge or limitation, though he can be ordered to effect contingent substitutions to the benefit of other parties appointed.

d) The choice must be made personally in a will, codicil or succession agreement, stating the fact that the authority to choose is being availed of, and it is not admissible to delegate said authority or entrust an attorney-in-fact to exercise it. The choice can also be made by means of inter vivos acts in a public deed, which cannot be revoked, notwithstanding authority to appoint another beneficiary if the one appointed deceases or waives his right prior to the trust being deferred.

e) If in his own inheritance the trustee has appointed as heir one or more beneficiaries, failing an express choice or distribution, it will be deemed that the choice or distribution is made in favour of said beneficiaries.

f) If no choice or distribution is made, the eligible parties are the beneficiaries in equal shares.

Article 426-12. Expiry of the trust

Trusts expire in the following cases:

a) If there remains no beneficiary with a right to the trust, even through contingent substitution.

b) If eligibility calls for beneficiaries exceed the legal limits established.

c) If all possible beneficiaries waive their right.

d) In conditional trusts, if the condition is not fulfilled.

Section two. Interpretation of trusts

Article 426-13. Tacit and express form

1. The trust can be established expressly or tacitly.

2. For it to be deemed that the trust is imposed tacitly, the wish to order this must clearly be inferred from the content of the disposition.

Article 426-14. Restrictive interpretation

1. If there is doubt as to whether the testator has ordered a trust or has drawn up a recommendation or a simple request, the latter will be deemed as correct.

2. If there is doubt as to whether a substitution is contingent or fideicommissary, it will be deemed that it is contingent.

3. If there is any doubt, it will be deemed that the trust is ordered for after the death of the trustee and shall be conditional if said individual dies without leaving children.

Article 426-15. Presumption of a condition

1. If a trust is expressly or tacitly imposed on a child or descendant of the trustor in favour of an individual who is not a child or descendant, it will be assumed that it has been ordered under the condition that the trustee dies without leaving children or descendants.

2. The provisions of section 1 only apply if the trustee had no descendants upon ordering the trust or if the trustor was unaware that he did have descendants.

Article 426-16. Condition of not having children

The condition placed on the trustee to not have children shall be deemed as fulfilled if he does have them but they do not survive him, unless the express wishes of the trustor are otherwise.

Article 426-17. Children established as a condition

In trusts ordered in case the trustee dies without leaving children, any such children shall not be considered beneficiaries unless they are expressly called as eligible or as contingent substitutes in trust, unless the wishes of the trustor are otherwise. 

Article 426-18. Condition of not executing a will

Fideicommissary substitution which is dependent on the trustee not having executed a will shall remain ineffective when the heir or the legatee execute a notary will, unless the wishes of the trustor are otherwise.

Article 426-19. Scope of the trust

1. The trust imposed on a joint heir or a joint legatee shall not extend to the share of the inheritance or bequest they obtain by contingent substitution, though it does extend to those received owing to the right to accretion.

2. The trust imposed on an heir shall not extend to the pre-bequest ordered in favour of said heir and the pre-bequest shall not extend to the trust.

Section three. The effects of the trust while it is pending

Article 426-20. Conducting an inventory

1. The trustee must conduct an inventory of the assets of the trust inheritance or bequest, charged against the selfsame inheritance or bequest. The inventory must be finalised within six months counting from the moment when the trustee becomes aware of or can reasonably be aware of the fact that the trust has been deferred to him.

2. The inventory must be formalised by a notary or in a judicial act, and the remnant assets and their value upon the opening of the succession as well as the inheritance debts and charges must be set out, stating the amounts thereof.

3. The inventory shall not be deemed as taken in due form if the trustee knows that it does not include all the assets and all the debts, or if it has been drawn up committing fraud against the beneficiaries.

4. In order to draw up the inventory it is not necessary to summons any individual, though the beneficiaries can intervene if they so request.

Article 426-21. Establishment of a guarantee 

1. The trustee must set up a sufficient guarantee under his responsibility to secure the trust property items, excluding property that is not liable to disappearance or disposal and those that are subject to deposit or investment. If the immediate beneficiaries are children or siblings of the trustee, the latter is not required to provide the guarantee, unless the testator has imposed this.

2. The guarantee must preferably be in rem, and if it is a mortgage guarantee it shall be subject to application of the provisions of article 569-41. If no in rem or personal guarantee is set up, the trustee must deposit the property items that should have been guaranteed, with the exception of that he requires for his own use and that of his family, in order to turn to good account the assets of the trust or to practice his profession or trade.

3. Failure to set up a guarantee will not entail the trust being placed in administration, except in the circumstance set out in article 426-23.2.

4. The trustor may dispense the trustee of the obligations established in sections 1 and 2.

Article 426-22. Obligations with respect to trust assets 

1. The trustee shall in relation to trust assets be bound as follows:

a) To record the respective inheritance document in the Property Registry and to include word for word the trust stipulation in said document.

b) To invest the excess remnant money or money obtained afterwards in bank deposits or in carefully secure assets.

c) To swiftly deposit in a legally authorised establishment the securities and other financial assets, recording on the receipt the capacity of trusts and, in the case of book entries on securities, to certify to the management institution that they are subject to a trust, so that the pertinent recording in the accounting record can be effected.

2. Unless the trustor orders otherwise, fulfilment of the obligations imposed by sections 1.b and c can, at the request of the trustee, be replaced by a sufficient bond, which will not be waived even if the immediate beneficiaries are children or siblings of the trustee. If the trustee opts to put up this bond, he may allocate the money or securities subject to the trust for the purpose he deems pertinent.

3. Expenses brought about by the fulfilment of the obligations imposed by sections 1.b and c shall be borne by the trust inheritance or bequest, and those stemming from setting up the optional bond regulated by section 2 shall be borne by the trustee.

Article 426-23. Protection of the rights of beneficiaries

1. Fulfilment of the obligations this section imposes on the trustee may be called for at all times by any beneficiary or by the individuals set out in article 426-24.

2. If the trustee endangers, dissipates or severely harms the trust assets, the beneficiary may require that he set up a guarantee that would be sufficient in order to secure payment of compensation for the damages caused by his actions. In the case of a term trust, the beneficiary may opt between calling for a guarantee to be set up or the immediate transfer of the trust assets. If this transfer is not possible or the trust is subject to a condition, if the trustee does not set up a guarantee, the beneficiary may call upon the judicial authority to appoint an administrator.

3. During the period of disagreement in relation to the trust, the beneficiaries may seek a judicial declaration regarding their right or the trust nature of the assets.

4. The beneficiaries may judicially challenge the acts of disposition executed by the trustee; however, until the trust is deferred, judgments admitting the intent to challenge may only be executed to the extent needed to immediately safeguard the interests of the beneficiaries.

5. The beneficiaries may call on the trustee for information regarding the status of the assets subject to the trust if there are grounds to suspect that they are being placed at risk.

Article 426-24. Unborn and unconceived beneficiaries

1. If there are possible unborn or unconceived beneficiaries, the protection of their interests shall be incumbent on the individuals who would be their closest living ancestors and, failing this, and also if there is a conflict of interest with all of them and if the character of the possible beneficiaries may only be determined by a future event, it will be incumbent on a guardian.

2. The trustor, upon ordering the trust, or in a subsequent will or codicil, may appoint one or more guardians and their replacements. If he fails to do so or if there are no individuals appointed, the appointment shall be incumbent on the judicial authority, in accordance with the procedure for voluntary jurisdiction.

3. The position of guardian shall be governed by the rules applicable to private executors and it shall be applicable within each succession for as long as the situation giving rise to it remains in place.

4. In order to exercise his authority, the guardian shall act with prior judicial authorisation. The expenses brought about by his actions and, if applicable, his judicial appointment shall be charged to the trust.

Article 426-25. Liability of the trustee 

The universal trustee that has conducted the inventory in due time and form shall be responsible for the debts of the causer according to the system for an heir’s right to accept the inheritance in beneficium inventarii.

Article 426-26. Authority of the trustee

1. The trustee shall have use and enjoyment of the trust assets and subrogated areas and accessions, he acquires the earnings and income, and benefits from all other rights attributed to the owner by law, but everything he acquires aside from earnings or income shall be incorporated into the trust.

2. In relation to forests, cuttings exceeding the limits of a rational operation shall not be deemed earnings.

3. In relation to corporate stakes and shares, the following rules apply:

a) The trustee shall acquire the dividends agreed on by the company for as long as the trust is in effect and he shall exercise all the rights acknowledged for partners according to the law and the articles of incorporation of the company. 

b) In the case of a capital increase, new shares and stakes issued or subscribed in the exercise of pre-emptive subscription rights shall be incorporated into the trust, along with the sums obtained from the transfer of these rights. 

c) The trustee must provide any beneficiaries requesting it with information he has as a partner in relation to corporate resolutions. 

Article 426-27. Division of the inheritance and division of common property 

1. Heirs who are trustees for a share of the inheritance may call for and carry out the division effectively along with the other joint heirs without the need for intervention on the part of the beneficiaries, provided the act merely entails division; otherwise, it will be necessary to adhere to the provisions of article 426-40. The beneficiaries may be party to the division and can challenge it if it is conducted in violation of their rights.

2. The provisions of section 1 also apply to the division of common property if any undivided share is encumbered with a trust. If the property is indivisible or becomes significantly devalued as a result of its division, the provisions of article 552-11.5 shall be adhered to. In this instance, if the property is assigned to the trustee, the encumbrance shall still apply to the trust share. If it is awarded to another joint owner or is sold, the part of the quid pro quo pertaining to the trustee shall be incorporated into the trust. The trustee may only consent to the property being awarded to another joint owner following judicial authorisation.

3. Division of the inheritance as effected by the causer or by an auditor/partitioner appointed by the former and divisions conducted through judicial proceedings shall give rise to effects with respect to the beneficiaries, notwithstanding the actions for challenge which may be admissible.

4. The heir or the legatee encumbered with a trust only for an undivided part of the inheritance or the bequest deferred to their benefit, or a share thereof, may on their own accord divide the inheritance or bequest in two batches or portions, one of which shall be free and the other shall be a trust, according to the rules for division and following notification as pertinent to the beneficiaries.

Article 426-28. Preservation and administration

1. Preservation and administration of the trust assets are duties required of the trustee, who shall be personally liable for them and shall act with due diligence as expected for one’s own property.

2. In fulfilment of his duties, the trustee must collect and pay credits and debts which are payable to and receivable from the trust inheritance, he must cancel the guarantees and he must personally bear the regular expenses for preservation of the assets.

3. The trustee must settle extraordinary preservation or refraction expenses charging them to the trust, along with similar charges.

Article 426-29. Improvements and incorporations 

1. All the improvements and all the assets the trustee materially incorporates into the trust shall be subject to the trust. Nonetheless, when it is deferred, the trustee or his heirs may choose to withdraw the improvements or incorporations, if this can be done without detriment to the trust assets, or demand the sum thereof, unless in both cases the trustee has funded them in the manner allowed for in article 426-38.

2. The trustee may alter the substance of the property provided their value does not diminish, according to the limitations set out in this chapter.

Article 426-30. Exercise of actions and effectiveness of judgments, awards and transactions 

1. The trustee must exercise the actions stemming from his duty to preserve and administer the trust inheritance or bequest with due diligence.

2. Judgments and other resolutions issued in procedures or cases in which the trustee has intervened, awards resulting from arbitration proceedings to which said individual has been submitted and transactions arranged do not affect the beneficiaries that have not been summonsed or have not intervened in such procedures, unless they agree to this, the judgments, resolutions and transactions are favourable to the trust, they relate to acts that the trustee can effect by himself, or the rules relating to the disposition of the trust assets have been adhered to.

Article 426-31. Right to the Trebellianic fourth or free share

1. Unless the causer has prohibited it, the fiduciary heir who has accepted the inheritance has the right to deduct and acquire, free of the trust, a fourth of the assets put up in trust, called the Trebellianic fourth or free share.

2. If the causer has made successive calls to the trust, the Trebellianic fourth or free share shall only be an entitlement for the fiduciary heir who initially takes over the trust inheritance, unless he fails to deduct it and states his wish to assign the right to the following beneficiary.

3. To deduct the Trebellianic fourth or free share, it is necessary for the heir to have conducted an inventory in due time and form as set out in article 426-20.

4. If there are several fiduciary heirs, each of them may deduct a part of the Trebellianic fourth or free share in proportion to their inheritance share of the trust.

5. The trustor may reduce or increase the Trebellianic fourth or free share and establish the rules by which the deduction thereof must be bound.

Article 426-32. Calculating the Trebellianic fourth or free share

The Trebellianic fourth or free share involves a fourth of the trust inheritance, following the deduction of the debts and charges of the inheritance, the expenses brought about by the last illness and the burial or cremation of the causer, the bequests and the legitimes, included that pertaining to the trustee who is a forced heir.

Article 426-33. Deduction of the Trebellianic fourth or free share

1. The trustee may deduct the Trebellianic fourth or free share as soon as an inventory has been conducted, provided that, if applicable, he has put up the guarantees referred to in article 426-21 and he has paid or put up a bond for the debts and charges of the inheritance and the legitimes. The trustee may deduct the Trebellianic fourth or free share at any time, in one go or in several stages.

2. In order to deduct the Trebellianic fourth or free share, the trustee must execute a public deed, following notification to the beneficiaries or guardians pursuant to the provisions of article 426-42. The deduction may be effected with assets of the inheritance that are not in either the best or the worst condition, or with money, even if the inheritance does not contain money. If the choice is to release assets from the trust, this must be done for the value applicable at the time of the deduction, considering the material condition at the time of offering the trust. If the choice is to effect the deduction with money and there is not enough in the inheritance, assets may be sold pursuant to the provisions of article 426-38.

Article 426-34. Expiry of the Trebellianic fourth or free share

The right to the Trebellianic fourth or free share expires by means of express or tacit waiver. It is deemed that a tacit waiver has been made if, in awareness of this right, the trustee or his heirs hand over to the beneficiary possession of the trust inheritance without establishing any reserve.

Article 426-35. Authority of the beneficiary relating to his rights

1. For as long as the trust is not deferred to the beneficiary, the latter may transfer, encumber, waive and establish for the purposes of seizure his right to acquire the trust inheritance or bequest. 

2. The transfer, encumbrance or seizure must be limited to the assets pertaining to the beneficiary upon the deferral of the trust.

3. If in a conditional substitution the trust is not deferred, the acts referred to in sections 1 and 2 shall remain ineffective.

Section four. Disposition of trust assets

Article 426-36. General principle

1. The trustee may transfer and encumber the trust assets, free of the trust, when the law permits or when authorisation is given by the trustor or the beneficiaries, pursuant to the provisions of this section.

2. The ultimately acquired quid pro quo owing to acts of disposition referred to in section 1 shall be subject to the trust pursuant to the principle of real subrogation, except when the law stipulates otherwise or if the trustor or the beneficiaries allow for the assets or money obtained to be excluded from the trust.

3. In conditional trusts, the trustee may validly effect acts of disposition on the trust assets aside from the instances referred to in section 1, though their effectiveness shall be subordinated to the effectiveness of the trust, even if when the acts are executed the encumbrance is repressed. The trustee shall not have this authority if the trustor has imposed a specific ban on disposition for this purpose or if the trust is a term trust.

Article 426-37. Disposition of assets with authorisation from the trustor or third parties 

1. The trustor may empower the trustee to transfer and encumber all or some of the trust assets, free of the trust, by means of inter vivos acts. 

2. The trustor may empower the trustee to transfer and encumber all or some of the trust assets with authorisation from one or more individuals appointed to this end, subject to the rules regarding private executors, to the extent permitted according to the nature and open-ended duration of their assignment. If these individuals die, waive the right or are disabled, the trustee may arrange the disposition without authorisation, unless the wishes of the trustor are otherwise.

Article 426-38. Disposition of assets with notification to the beneficiaries 

1. The trustee shall be empowered by operation of law to transfer or encumber assets of the trust inheritance or bequest, free of the trust, in the following cases:

a) In order to pay debts, hereditary charges, the legitimes and the bequests, including receipt of his own legitime, notwithstanding the provisions of article 451-9.

b) In order to deduct the Trebellianic fourth or free share.

c) In order to fund extraordinary expenses for preservation and refraction of the trust assets and useful improvements as needed, though these are incorporated into the trust pursuant to article 426-29.

2. In order to effect the acts set out in section 1, the intervention of the beneficiaries is not needed, though they must be notified beforehand pursuant to the provisions of article 426-42.

Article 426-39. Disposition of assets under one’s own responsibility

1. The trustee shall, with regard to the trust assets, be personally empowered to carry out the following acts under his responsibility:

a) To sell the personal property that cannot be preserved and replace the property that encounters wear and tear through use.

b) To fulfil the obligations of the trustor aimed at transferring trust assets or which entail the expiry of personal or in rem rights relating to assets of others or their cancellation in the registry.

c) To intervene in operations for urban planning land division or re-division or land consolidation affecting the trust assets, according to any of the manners set out in sectoral legislation.

d) To enter into agreements relating to compulsory purchase orders and to accept compensation owing to damages caused to the trust assets.

2. The trust assets transferred by virtue of the acts set out in section 1 shall be free of the trust and, instead, the assets obtained by the trustee shall be subrogated. If as a result of the act carried out the trustee has to take on obligations, town planning conveyances and other charges, the fulfilment thereof shall be charged to the trust.

3. The trustee may notify the beneficiaries as to the acts set out in section 1 pursuant to the procedure laid down in article 426-42.

Article 426-40. Disposition of assets free of the trust with judicial authorisation

1. The trustee may transfer assets of the trust inheritance or bequest, free of the trust, in order to replace them with others that are subject to the trust by means of real subrogation, in order to obtain greater profitability or utility.

2. The authority for disposition referred to in section 1 must be exercised according to the terms established by the trustor, and it shall not be permitted if said party has expressly banned this or has ordered a prohibition on a specific disposition that is incompatible with the subrogation. If the trustor has not made any orders in relation to this authority, it may only be exercised following authorisation from the competent judge.
3. Judicial authorisation is given by means of the voluntary jurisdiction procedure, following notification to the beneficiaries and the guardian, if any, without the need for auction. The judicial authority must examine the evidence it deems pertinent, especially relating to the fair valuation of the assets. If it authorises the subrogation, it shall adopt the measures needed for it to be effective so that the assets replaced shall be free of the trust encumbrance and so that the assets acquired shall be subject to said trust encumbrance. The expenses of this procedure shall be charged against the trust.

4. Judicial authorisation is not needed if there cannot be any eligible beneficiaries aside from the survivors and their descendants, and the beneficiaries that would be immediately eligible at the time give their permission for the act of disposition. This consent does not imply a waiver of the trust. Moreover, the intent to transfer must be notified, along with the price and the conditions, to the subsequent beneficiaries, but not to the contingent substitutes in the trust.

5. For the transfer referred to in section 4, it is necessary for an individual or institution exclusively devoted to professional appraisal activities to assess the assets and for the appraisal to be incorporated into the documentation relating to the transfer proceeding. The price of the transfer or the quid pro quo value, as the case may be, cannot be less than the appraisal value. In addition, the guarantee measures deemed pertinent may be adopted.

Article 426-41. Disposition of assets free of the trust with permission from the beneficiaries

1. The trustee may transfer and encumber assets of the trust inheritance or bequest, free of the trust, after receiving future, current or past permission from all the beneficiaries who may effectively hold said capacity at the time the trust is deferred.

2. Future authorisation shall only result in the release of assets that the trustee effectively transfers or encumbers, but it does not imply a total waiver of the trust.

3. Consent given by the beneficiary binds said party, though in the case of a conditional trust succession this binding nature only becomes effective if the beneficiary indeed acquires said capacity and it will not be binding if another eligible beneficiary who has not given consent in fact acquires said capacity, even if he is a contingent substitute in trust.

Article 426-42. Procedure for notification and judicial challenge

1. Whenever it is mandatory to notify the beneficiaries as to the acts the trustee seeks to effect relating to trust assets or if he deems it pertinent to give notification, the trustee must do so by means of the competent judicial authority through voluntary jurisdiction proceedings or a notary certificate.

2. Notifications must state the circumstances of the planned act and they must be served on all existing beneficiaries, as well as determined beneficiaries, and if applicable on the closest ancestors or the guardian in the cases referred to in article 426-24. Notification to the beneficiaries with an unknown whereabouts shall be effected by means of edicts. If the testator has not named the beneficiaries by stating their names, they can be determined by means of a notary’s recording of facts.

3. Individuals notified may lodge an objection through judicial proceedings within a period of one month. Once formalised, the objection must be recorded in a notary certificate, if applicable.

4. The objection must be lodged through verbal proceedings and may only be based on unlawful acts or fraud committed by the trustee, or on the fact that said trustee has not adhered to the terms of the notification.

5. As soon as the period for the last notification has elapsed without an objection, or once any objection lodged has been rejected, the trustee may carry out the act envisaged.

Article 426-43. Mandatory execution of trust assets

1. The trust assets that are transferred by means of mandatory execution owing to debts of the trustor or debts for which the trust is answerable shall be acquired by the winning bidder or awardee free of the trust, provided that the beneficiaries or, if applicable, their closest ancestors or the guardian have been summonsed.

2. Mandatory execution owing to debts of the trustee is only admissible to be charged against his right to the legitime and the Trebellianic fourth or free share and against the earnings and income of the trust pertaining to him, unless, in the case of a conditional trust, the creditor prefers the assets to be transferred pursuant to the provisions of article 426-36.3.

Section five. The effects of the trust at the time of the offering
Article 426-44. Effects of the offering
1. The offering in favour of the beneficiary endows him with the capacity of heir or legatee. With this capacity, the beneficiary shall acquire the inheritance or bequest or a share thereof, according to the content of assets and rights at the time of the opening of the trustor’s succession, subject to the principle of real subrogation.

2. Pursuant to the principle of real subrogation, the beneficiary must be handed the assets that the trustee has taken on for valuable consideration charged to the trust inheritance or bequest, except in the instances legally excepted or those in which the trustor or the beneficiaries have authorised the quid pro quo acquired to be excluded from the trust.

3. If the trustee availed himself of the choice set out in article 426-22.2 and discretionally disposed of the money subject to the trust, he must reimburse the beneficiary for the sum disposed of, updating the value at the time of offering of the trust.

Article 426-45. Delivery of possession 

1. Once the trust has been deferred, the trustee or his heirs must hand over possession of the trust inheritance or bequest to the beneficiary within a period of one month counting from the day following the date on which they are summonsed by notary or judicial proceedings.

2. If the trustee or his heirs do not hand over possession within the period established in section 1, they will be deemed mere deforciants and they will fail to acquire the earnings. The beneficiary may launch judicial proceedings to claim for possession of the assets using the means set out in procedural legislation.

Article 426-46. Liability on the part of the beneficiary 

The fiduciary heir shall, as of the point he acquires the trust and solely with respect to the assets he receives, be liable for the inheritance debts and charges that have not been paid using assets of the inheritance, for debts legally taken on by the trustee charged to the trust and for those set out in article 426-47.

Article 426-47. Settlement obligations

1. As soon as the trust is deferred, the trustee or his heirs shall be entitled to call upon the beneficiary for the following purposes:

a) To deliver improvements and incorporations carried out by the trustee at his expense, or to pay the sum thereof.

b) To reimburse expenses paid by the trustee to be borne by the trust.

c) To reimburse the sums that the trustee has paid at his expense owing to inheritance debts and charges, legitimes, bequests charged against the inheritance, increases in corporate capital and other similar items.

d) To collect credits that are payable by the trustor to the trustee.

2. The sum of improvements and incorporations shall be estimated according to the increased value the assets have witnessed, though it cannot exceed the updated cost value. The reimbursements established in items b and c of section 1 must also be made for the updated value of the sums invested. Nonetheless, these debts shall not accrue interest until the trustee does not file judicial proceedings for payment.

Article 426-48. The trustee’s right to withholding

1. The trustee or his heirs may withhold possession of the trust inheritance or bequest if within the period established in article 426-45 they issue a notary notification to the beneficiary as to the decision to do so, pursuant to the law, for any of the credits referred to in article 426-47, and they must state the amount.

2. The right to withholding shall remain effective until the total sum established has been assigned, guaranteed or settled, notwithstanding subsequent definitive verification.

Article 426-49. Claim for the Trebellianic fourth or free share

1. If prior to deferring the trust the trustee has not deducted the Trebellianic fourth or free share, he or his successors-in-title may call for the payment thereof to the beneficiary with the interest accruing as of the date of the judicial claim. 

2. The beneficiaries may choose to make payment in assets or cash. If they choose to pay with assets, they must set up a batch containing, as far as possible, inheritance assets of the same nature and quality, appraised according to their value at the time of making payment.

Article 426-50. Challenging acts that violate the trust

1. Once the trust has been acquired, the beneficiary may challenge owing to their ineffectiveness all acts of transfer and encumbrance that the trustee has effected in violation or to the detriment of the trust inheritance or bequest, and claim for the assets transferred and encumbered unduly or subject to the conditional trust, notwithstanding the provisions of article 426-42 and the protection of acquiring third parties pursuant to mortgage laws, though he cannot claim any previous earnings.

2. Acts for transfer and encumbrance referred to in section 1 are effective inasmuch as they can be attributed to items the trustee or his heirs have an entitlement to or can certify chargeable to the trust upon its deferral, pursuant to article 426-47, and inasmuch as is permitted by the total sum to which the trustee is entitled for said items, after deducting the amount from compensation stemming from his liabilities in the trust.

3. If the sum referred to in section 2 does not cover the value of the assets transferred and the encumbrances imposed, relating always to the estimate they had when executed, an effective status shall only be assigned to those acts of disposition that are encompassed by the aforementioned amount, in order of age. The same preference is lent to acts executed with the sole aim of enforcing this assignment, even if the requirements set out in article 426-38 have not been met.

4. The acquiring third parties may challenge the assignment referred to in section 3 for actions which, pursuant to this article, can be exercised by the beneficiary. If said party simply denies the existence of the credits and rights of the trustee, it is incumbent on acquiring third parties enforcing the assignment to provide evidence.

Section six. The fideicommissum of remainder and preventive substitution over the remainder

Article 426-51. fideicommissum of remainder
In the fideicommissum of remainder, the trustor empowers the trustee to dispose of the trust assets in full or in part. There is also fideicommissum of remainder when the trustor establishes that the assets that the trustee has not disposed of must be transferred to the beneficiary, or indeed when the trust is subordinate to the fact that there are still assets that the trustee has not disposed of in the trust inheritance or bequest upon said individual’s death.

Article 426-52. Authority of the trustee

In the fideicommissum of remainder, in addition to the authority acknowledged for all trustees, the trustee may carry out the following acts:

a) To transfer, encumber or otherwise dispose of the trust assets and their substitutions, free of the trust, by means of inter vivos acts for valuable consideration.

b) To transform, invest or use the trust assets and their substitutions in order to meet his needs and those of his family, without the need to replace them.

Article 426-53. Interpretation

1. If the trust only gives power to sell, it is deemed that it also grants power for carrying out other acts of disposition for valuable consideration.

2. Authority to freely dispose, which must expressly be established, shall be deemed as solely being granted for inter vivos acts and it also comprises disposition for valuable consideration.

Article 426-54. Disposition in the event of a need or with consent from another party

The trustor may order the trustee to only exercise power for disposition if specific circumstances apply, including needs and authorisation given by third parties. If authorization from third parties is envisaged, the provisions of article 426-37.2 shall apply.

Article 426-55. Bona fide intentions on the part of the trustee

1. In exercising his powers for disposition, the trustee must act with bona fide intentions, without aiming to prejudice the trust.

2. The beneficiaries or the individuals referred to in article 426-24 shall be entitled to bring personal action against the trustee or his heirs owing to acts conducted in breach of or to the detriment of the trust.

Article 426-56. Real subrogation

1. The trust shall remain in place, by virtue of real subrogation, over the assets or money replacing the trust assets owing to the exercise of the authority for disposition on the part of the trustee or any other cause, with the exceptions set out in article 426-36.2. The trust shall also remain in place over the unconsumed remnant in the case of transfer or encumbrance of assets in order to meet the trustee’s personal or family needs.

2. In the case of the fideicommissum of remainder which empowers the trustee to freely effect disposition, personal property shall be released from the trust when, upon the deferral of said trust, the trustee has incorporated said property or allocated it in material terms to his assets, or when it is possessed publicly and peacefully by other individuals as their own in the trustee’s awareness.

Article 426-57. Allocation

The value of the trust assets disposed of by the trustee shall be allocated to what can be claimed against the trust owing to the legitime, the Trebellianic fourth or free share, or other credits and rights.

Article 426-58. Legal system

1. Applicable to the fideicommissum of remainder are the provisions of this chapter, with the exception of those set out in section four, which shall only be applied as far as allowed according to the nature and category of the trust set up.

2. Provisions relating to the setting up of a guarantee and other obligations with respect to the trust assets shall only be enforceable if, at the wishes of the trustor, a proportion of the assets has been reserved for transfer to the beneficiary.

Article 426-59. Preventive substitution of the remainder 

1. In preventive substitution of the remainder, in the expectation of an heir or legatee deceasing without leaving a voluntary successor, the testator may establish eligibility for one or more individuals so that, when the former dies, they can acquire the assets that the heir or the legatee had acquired in the testator’s succession and which had not been disposed of by any kind of inter vivos or mortis causa acts.

2. In addition to the provisions of section 1, preventive substitution of the remainder shall apply when a trustor expressly authorises the trustee to freely dispose of the assets of the trust inheritance or bequest by means of inter vivos and mortis causa acts, and appoints one or more substitutes for after the trustee’s death.

3. Offering in favour of preventive substitutes of the remainder shall only take place if the heir or the legatee dies without having executed a valid, effective will or inheritance pact or if the heirs established by the substituted parties do not succeed them for any reason.

4. The assets that the substituted heir or legatee has not disposed of are acquired by the preventive substitutes as successors of the testator ordering the substitution. This substitution shall be subject to the provisions of article 426-56.2.

5. Preventive substitution of the remainder shall remain ineffective in the case of a waiver or ineligibility for succession on the part of all the substituted parties, or if all the substituted parties decease before the substituted heir or legatee.

Chapter VII. Bequests

Section one. Bequests and their effects

Article 427-1. Execution

The causer can order bequests in a will, codicil or testamentary brief.

Article 427-2. Capacity to be a legatee
A bequest made in favour of an unborn or unconceived individual at the time of the causer’s death is effective if said individual comes to be born, as is the case with any bequest made in favour of a legatee that can be determined by a reasonably likely future event as stated by the causer. In both cases it will be deemed that this includes a condition precedent for the bequest.

Article 427-3. Appointment of the beneficiary of the bequest

1. The causer may order bequests in favour of individuals that the individual encumbered with the bequest or a third party choose from among those appointed by their names or circumstances by the causer or from among the individuals in a group determined by said causer.

2. The choice must be governed by the provisions of article 426-11 and can only be effected in a public deed and within a period of one year counting from acceptance by an encumbered person or the assignment to a third party.

Article 427-4. Bequest in favour of several legatees
1. Unless the wishes of the causer are otherwise, the bequest ordered jointly in favour of several individuals shall pertain to them in equal shares, even if their inheritance shares are unequal in the event that they have also been established as heirs. 

2. The causer may allow the person encumbered with the bequest or a third party to determine at his discretion the shares for joint legatees. This establishment must be effected in a public deed, pursuant to the provisions of article 426-11.c, d and e, and within the period established in article 427-3. Once said period has elapsed without the determination being made, it will be necessary to adhere to the provisions of section 1 of this article.

3. If there is any doubt, it will be deemed that the bequest made in favour of several individuals shall be joint and not alternative.

Article 427-5. Pre-bequest

The joint heir or sole heir favoured with any bequest shall acquire it fully as the legatee, and not as an heir, even if the causer has determinedly imposed it under his responsibility, notwithstanding the authority that article 464-6.1 acknowledges to joint heirs.

Article 427-6. Contingent substitution

1. The causer may substitute the legatee by means of contingent substitution.

2. Offering in favour of the contingent substitute will be deemed as taking place at the same time as the offering in favour of the substituted party and, accordingly, even if the substitute dies before the offering in favour of the substituted party is withdrawn, the contingent substitute shall transfer his rights to his successors.

Article 427-7. Encumbered individuals

1. The following can be encumbered with bequests: heirs, legatees, trustees, donees owing to bestowal mortis causa and, in general, any individual who owing to mortis causa and at the wishes of the causer obtains any asset-related benefit.

2. In addition to the individuals referred to in section 1, it is also possible for a third beneficiary party to be encumbered by a stipulation that the causer, in expectation of his death, has agreed on with another individual, in which free appointment and a change of beneficiary has been agreed on. This bequest cannot be reduced owing to the legitime.

3. It will suffice for the person encumbered with the bequest to be determined once the bequest is enforceable.

Article 427-8. Multiple encumbered individuals

1. The bequests shall encumber the sole heir or all the heirs, unless the causer determinedly imposes them under the responsibility of any of them or of another favoured individual.

2. Each of the individuals encumbered with the same bequest shall be encumbered in proportion to their respective inheritance share or in proportion to the amount they receive pursuant to article 427-7, unless the wishes of the causer are otherwise. Nonetheless, and also unless the wishes of the causer are otherwise, if a bequest is ordered under the responsibility of two or more individuals alternatively, they shall be jointly and severally liable for fulfilment of it, and the individual fulfilling it may claim on the remainder to reimburse his sum.
3. If the person encumbered with a bequest does not effectively become heir or legatee, the bequest shall remain in place under the responsibility of the heir or individual who is the immediate beneficiary of this circumstance, unless, owing to a provision from the causer or on account of the nature of the bequest, only the initially encumbered person can or should fulfil it.

Article 427-9. Target of the bequest

1. The bequest can relate to all aspects that can provide the legatee with an asset-related benefit and which do not run counter to the law.

2. The target of the bequest must be determined or, at least, must be possible to determine at the time when the bequest must be fulfilled by means of actions or circumstances stemming from the disposition.

3. If the target of the bequest is future property that may exist, it will be deemed that these items are bequeathed if they exist at the time when the bequest must be fulfilled or within the time in which the items can be expected.

4. The causer may allow a third party to effect an ex aequo et bono arbitration in order to determine the bequest and its continued existence, provided that the causer states the purpose of the bequest. In order to fulfil this assignment, the third party shall benefit from the period set out in article 429-13. The legatee may call on the judicial authority to make the decision if the third party does not fulfil the assignment or clearly acts contrary to ex aequo et bono.

Article 427-10. Effectiveness of the bequest

1. Bequests can be ordered with real or binding effectiveness.

2. The bequest shall have real effectiveness if on account of the mere status of the bequest the legatee acquires specific assets or in rem rights or credit rights pertaining to the causer, which do not expire owing to his death, and also if the legatee acquires an in rem right which, owing to the bequest, is established in relation to an item of property of the causer.

3. The bequest shall have binding effectiveness if the causer imposes on an encumbered person a specific provision to deliver to the legatee, whether or not this is done. If the provision entails the delivery of assets or rights that the legatee must acquire in fulfilment of the bequest, they shall be deemed as directly acquired from the causer.

Article 427-11. Bequest under a condition or on a term

1. Bequests can be ordered under a condition or on a term, and can be both a condition precedent and subsequent.

2. The conditions imposed on the bequests shall be subject to the provisions of article 423-14.2 and articles 423-15 to 423-19, and unknown term bequests shall be subject to the provisions of article 423-13.2.

Article 427-12. Condition precedent and grace period

1. The bequest ordered under a condition precedent shall not be effective if the condition is not met, nor shall it be effective if the legatee dies while it is pending fulfilment, and in such cases no right to the bequest shall be granted to the legatee’s successors, notwithstanding contingent substitution if ordered. This shall also apply to the bequest ordered in case the legatee wishes or agrees to it if the legatee dies prior to acceptance.

2. The grace period simply delays the effects of the bequest. If the legatee dies prior to the expiry of the period, the bequeathed right shall be transferred to his successors.

3. The encumbered person may bring forward delivery or fulfilment of the bequest, unless the term is established to the benefit of the legatee.

4. Until the period expires or the condition is met, the encumbered person shall acquire the earnings and income stemming from the bequeathed asset.

Article 427-13. Condition subsequent and subsequent period

1. In bequests ordered subject to a condition subsequent or a subsequent period, the legatee acquires the assets comprised in the bequest with a subsequent encumbrance, which affects the assets in the form of an in rem lien, provided the causer has not ordered the occurrence of binding effects.

2. The legatee is the owner of the assets and acquires the earnings until the period expires or the condition is met, he must set up a guarantee and, with respect to the assets comprising the bequest, he holds the same status as the trustee in fideicommissary substitutions over the bequest.

3. If the legatee dies before the period expires or the condition is met, his successors shall acquire the assets comprising the bequest subject to said encumbrance.

Article 427-14. Offering
1. Bequests are deferred to the legatee upon the causer’s death.

2. If the bequest has been ordered under a condition precedent, the offering shall take place when the condition is met.

3. In the case of a bequest ordered in favour of an individual that has not been conceived at the time of the causer’s death or when the character of the legatee shall be determined by a future event, the offering shall occur when the birth takes place or upon the occurrence of the event determining the character of the legatee. Nonetheless, if this bequest is subject to a condition precedent or a grace period, the bequest shall only be transferred to those who have been born or conceived, or those who can be effectively determined upon expiry of the period or fulfilment of the condition.

4. If the condition precedent is optional for the legatee, its fulfilment in part shall not imply the partial offering of the bequest. However, if there are several legatees, it shall be deferred to those who partly fulfil the condition for the share that pertains to them. If it cannot be divided, the condition need only be met by any legatee.

5. The bequest for future property items shall be deferred when the property effectively comes to exist if this takes place within the time reasonably foreseeable or the period set by the causer. The legatee shall transfer his right to the bequest to his successors, even if he dies beforehand, provided that he survives the testator.

Article 427-15. Effects brought about by the offering
1. By means of the offering, the legatee acquires full rights relating to ownership of the property comprising the bequest if this involves real effectiveness, and he becomes the creditor for the encumbered person if it concerns binding effectiveness, notwithstanding the possibility of waiving this entitlement.

2. Offering of bequests shall be effective, regardless of the fact that the person encumbered with them accepts or waives the asset-related benefit assigned to him by the causer.

3. In the bequest entailing real effectiveness subject to a condition precedent, the effects brought about by the offering shall backdate to the time of the causer’s death, though the legatee shall not be able to demand previous earnings or income.

Article 427-16. Acceptance and repudiation

1. The legatee expressly or tacitly accepting the bequest shall consolidate the acquisition thereof, though if he repudiates the bequest it will be deemed that it has not been deferred to him, and the property comprising the bequest shall be absorbed by the inheritance or the assets of the encumbered person, unless contingent substitution or the right to accretion is applicable.

2. The legatee cannot accept or repudiate the bequest until he is aware that the offering has been effected in his favour. Partial acceptance of the bequest entails full acceptance.

3. Acceptance and repudiation of bequests are irrevocable; however, if the property comprising the bequest has been assigned by means of a last will disposition still in effect to an individual who has repudiated it without knowing about it, said individual can subsequently accept it.

4. The legatee favoured with two bequests can accept one and repudiate the other, even if they are ordered in the same stipulation, unless the repudiated bequest is for valuable consideration or the causer has ordered another thing.

5. Each joint legatee can accept or repudiate his share of the bequest, regardless of what the others decide.

6. The heir favoured with a bequest can accept the inheritance and repudiate the bequest, and vice versa.

7. Those interested in the repudiation of a bequest can exercise the rights pertaining to them by virtue of article 461-12.2 with respect to the legatee.

8. Any issues not regulated in this chapter shall be governed by the provisions regarding acceptance and repudiation of the inheritance, if the nature of the bequest so allows.

Article 427-17. Transfer of the right to the bequest

1. The bequest that has been deferred without being accepted or repudiated owing to the death of the legatee shall be transferred to his heirs with the same authority for acceptance and repudiation, unless the wishes of the causer are otherwise or unless they are bequests of usufruct, income, life annuities or other highly personal areas.

2. If there are several transferee heirs, each one can repudiate or accept the share pertaining to them.

Article 427-18. Fulfilment

1. Once the bequest has been deferred and the period has expired or, if applicable, once the legal reasoning for delay has terminated, the encumbered person must deliver the property or in rem right comprising the bequest if it has real effectiveness, or he must fulfil the obligations imposed upon him by the bequest if it has binding effectiveness.

2. The legatee encumbered with a sub-bequest may only fulfil it when he receives his own.

3. Expenses brought about by fulfilment of the bequest shall be borne by the encumbered person. Those for formalisation, if applicable, shall be borne by the legatee.

Article 427-19. Risks

1. The bequeathed property must be delivered to the legatee in the condition they are in at the time of the causer’s death.

2. In bequests with real effectiveness, loss or damage to the property taking place prior to the delivery shall be to the detriment of the legatee, unless the encumbered person has incurred blame or delay.

3. In general or alternative bequests, the risk shall be transferred to the legatee when said individual is notified as to the specification and when it is available to him. In all other binding bequests, the risk shall be transferred to the legatee as of the time when the encumbered person notifies him of his willingness with regard to fulfilment.

Article 427-20. Earnings on the property bequeathed
1. If the bequest has real effectiveness and relates to property that generates earnings which pertained to the causer at the time of his death, the legatee shall acquire the earnings and interest pending thereafter.

2. If the property comprising the bequest is owned by the encumbered person or a third party, or if the bequest entails a specific sum, the legatee may only demand the earnings and interest as of the time when he claims them through judicial or extrajudicial proceedings or as of the day it is undertaken to effect the bequest.

3. If the property comprising the bequest is generally designated property, the legatee can demand for the earnings as of the time specification is given.

Article 427-21. Scope of the bequest

1. The bequest shall comprise the belongings of the property comprising the bequest at the time of the causer’s death and compensation owing to a reduction in their value that the causer can demand owing to events taking place subsequent to the ordering of the bequest, unless it can be clearly inferred that the wishes of the causer are otherwise.

2. The bequest of a property shall encompass all constructions, even if they are built after the bequest is ordered. It also encompasses the adjoining land bought subsequently if the causer has annexed them to the property and they form a sole functional, economic unit owing to external signs, even if this annexation of property has not been set out in a public document. 

3. The bequest of a dwelling comprises furnishings, furniture, including that belonging to the family, and utensils comprising household items at the time of the causer’s death, though it does not include securities, jewellery, artistic or historic objects, or other assets that have an extraordinary value in relation to the remnant estate.

Article 427-22. Actions on the part of the legatee and taking of possession of the bequest

1. The legatee shall be entitled to bring action against the encumbered person to claim for the delivery or fulfilment of the enforceable bequest and, if applicable, against the person empowered to fulfil the bequests.

2. In the bequest with real effectiveness, when ownership of the property or the in rem right that is subject to possession has been transferred to the legatee, said party shall be entitled to bring action to demand delivery of possession and even to claim for the property or right against any holder.

3. Without consent from the encumbered person or, if applicable, the individual empowered to effect delivery, the legatee cannot take possession, by his own authority, of the bequeathed property or rights.

4. Notwithstanding the provisions of section 3, the legatee may by himself take possession of the bequest if the causer has authorised this, if it relates to a pre-bequest or if the bequest is for universal usufruct, and also in Tortosa if the entire inheritance is divided into bequests.

5. If the bequest has binding effectiveness, the legatee cannot demand fulfilment on the part of the encumbered heir until said party accepts the inheritance, though he can exercise the right set out in article 461-12.2.

Article 427-23. Bequest guarantees

1. The legatee can call upon the encumbered person to set up a security to guarantee bequests under litigation which cannot be preventively noted in the Property Registry.

2. In the case of bequests not involving the legitime, the causer can exclude the obligation referred to in section 1.

Section two. Kinds of bequests

Article 427-24. Bequest of third party property

1. The bequest of a specific item of property pertaining to an encumbered person or third party shall only be effective when the causer wishes to assign the property to the favoured party, even if it does not form part of the causer’s inheritance. In this case, the encumbered person must acquire the property from the third party and transfer it to the legatee.

2. If the encumbered person cannot acquire the property comprising the bequest, or if he is demanded a disproportionate price or quid pro quo, he can release the bequest by paying the fair value of the bequeathed property.

3. If the property comprising the bequest does not belong to the causer when said party executes it, but he is the owner of it at the time of his death, the bequest shall be valid.

4. If the causer or encumbered person only have part of the property comprising the bequest or a right over said property, the bequest shall solely be effective with respect to said part or right, unless there is unequivocal indication of the wish to bequeath the property in full.

Article 427-25. Alternative bequest

1. In the case of the alternative bequest, the causer may assign authority for choice to a third party who must make the choice by means of a declaration of will addressed to a person encumbered with the bequest.

2. If the causer does not establish anything with respect to authority for choice, said authority shall pertain to the encumbered person. Authority for choice may be transferred to the heirs.

3. Once made, the choice is irrevocable.

Article 427-26. Bequest of generic property

1. The causer may order a bequest of generic property, even if there are no items in the inheritance pertaining to the specific type.

2. The determination of the property bequeathed may be incumbent on a third party or the legatee if the causer so establishes.

3. If the causer has not determined upon whom authority for determination is incumbent, it shall pertain to the person encumbered with the bequest, who shall deliver the property in reasonable quality.

4. If the property delivered to the legatee has defects, the favoured party may call for delivery to be made to him of another property item that is not defective in place of the former.

5. If the person encumbered with the bequest has hidden the defect, the legatee may opt for the delivery of a non-defective property item or for compensation owing to damages.

Article 427-27. Bequests of money and other financial assets 

1. If the bequest comprises all the money the causer leaves upon his death, it will be deemed that it includes both cash and demand and term cash deposits with financial institutions. If the bequest is limited to the money the causer has in a specific institution, it will also be deemed as including both forms of deposit.

2. If the bequest does not specifically relate to money but to assets deposited with a specific institution, in addition to cash deposits, it will also be deemed as including all financial assets that can immediately be paid out and which belong to the causer upon the opening of the succession, with the exception of shares listed on official secondary securities markets.

3. If the causer disposes of the money or the assets included in the bequest, after being ordered, in order to replace them with other forms of savings or investment, it will be deemed that he bequeaths the substituted assets acquired or those that are subsequently subrogated, unless when ordering the bequest the causer has expressed his wishes are contrary or this circumstance can be deduced from the will.

Article 427-28. Bequest of encumbered property
1. If the property comprising the bequest is encumbered with a limited in rem right, it will be deemed that the legatee cannot call on the encumbered person to terminate the right encumbering the bequest.

2. If the causer bequeaths pledged or mortgaged property, payment of the debt assured by the pledge or mortgage and cancellation of these rights shall be incumbent on the heir.

3. If the legatee pays the debt secured with the bequeathed property because the heir has not done so, said legatee shall substitute the creditor in terms of the status and right in order to claim against the heir.

4. The guarantee set up to meet or fund the price for purchasing or improving the property, and any other ongoing or short-term charge affecting said property shall be borne by the legatee, who shall be responsible for payment of the secured obligation, although the sums certified until the time of the causer’s death shall be charged to the inheritance.

Article 427-29. Universal bequest

1. The universal bequest of property, businesses or other joint units of property or property assets shall be deemed as a sole property bequest and it shall encompass all the assets which upon the causer's death comprise the bequeathed property or which have been integrated into or attached to said bequest.

2. In the case of the bequest of a company, credit and debit dealings that have already been settled by the person encumbered with the bequest shall entitle the respective reimbursements to be effected payable to and charged against the legatee.

Article 427-30. Bequests of alimony and regular allowances

1. A bequest of alimony for any individual shall comprise all that is needed for the maintenance, dwelling, clothing, healthcare and education of the beneficiary party.

2. If the bequest of regular allowances does not state the sum thereof, it will be deemed that the same sum as that paid by the causer during his lifetime is bequeathed to the legatee; otherwise, it will be considered a bequest of alimony.

3. The bequest of a sum of money or an amount of perishable goods that must periodically be lent shall empower the favoured party to call for the first period as of the causer’s death. The legatee has the right to all the current allowance even if he dies before the aforementioned period ends.

Article 427-31. Bequests of credit and debt

1. The bequest of a credit or release of a debt shall only be effective for the proportion of the credit or debt that is applicable at the time of the causer’s death.

2. In the event of any doubt, it will be deemed that the generic bequest for the remittance of debts only comprises debts taken on prior to execution of the will. 

3. The heir must deliver to the legatee credit documents and instruments figuring among the assets of the causer and, in the release bequest, he must provide proof of payment.

4. If without mentioning the debt the causer orders a bequest in favour of his creditor, it will be assumed that the bequest has not been made to pay the legatee’s credit.

5. In a bequest ordered in favour of a creditor for his own credit payable by the causer, repudiation of the bequest does not imply a waiver of the credit. If the credit has never existed, it will be deemed that a regular bequest for credit has been ordered for the same amount. The bequest shall be ineffective if the causer mistakenly believed that he was the debtor of said credit and if he stated that he had doubt whether or not he owed it.

Article 427-32. Bequest for the establishment of an in rem right

In the bequest with binding effectiveness that is intended for the establishment of an in rem right, the encumbered person must effect the acts needed to establish it, especially if the encumbered property belongs to a third party.

Article 427-33. Bequest of shares and corporate stakes

In the case of a bequest of shares and corporate stakes, it is incumbent on the legatee to exercise the right to vote as of the time of the offering, if he is the owner of said shares and stakes pursuant to articles 427-10 and 427-15, even if possession has not been handed over by the heir.

Article 427-34. Bequest of universal usufruct

1. The bequest of universal usufruct shall be classed as a bequest with real effectiveness, unless it has been ordered as having binding effectiveness.

2. Unless the wishes of the causer are otherwise, the bequest of universal usufruct shall extend to all remnant assets, with the exception of those comprising a bestowal mortis causa, notwithstanding the provisions of this book regarding legitimes.

3. The causer may relieve the usufructuary of the obligation to conduct an inventory and to set up a security and can grant him power for disposition in relation to the benefitted assets which shall be subject to the norms regulating the fideicommissum of remainder.

4. If the usufruct is bequeathed to several individuals, the sums corresponding to each legatee missing owing to death or other causes will raise those of the remainder, including the usufruct of any individual who has waived it or granted it previously, except when the causer has indicated shares.

Article 427-35. Bequest of successive usufruct

It will be deemed that the bare owner ordering a bequest of usufruct shall set up said usufruct under a successive nature in case the pre-existing usufruct expires during the lifetime of the legatee.

Article 427-36. Bequest of an aliquot share

1. The bequest of an aliquot share shall be a bequest with binding effectiveness and it assigns the legatee the right to be allocated assets of the liquid inherited estate for the value pertaining to the aliquot share set by the causer, unless the heir opts to pay the sum in cash, even if there is none in the inheritance.

2. The legatee of an aliquot share shall not be liable as a debtor for the obligations and hereditary charges.

3. Notwithstanding the provisions of section 2, if after receiving the bequest unknown debts emerge, the legatee must reimburse the heir for the difference between the value originally set in the aliquot share and the real value, according to the sum of the inherited estate. However, if new assets or rights are discovered or if inheritance credits deemed to be dubious or temporary are collected, the heir must pay the legatee the sum corresponding to the value of these assets, rights or credits.

Section three. Ineffectiveness of bequests

Article 427-37. Revocation of bequests

1. Revocation effected by the causer in general terms on all bequests disposed by him shall not affect bequests of alimony, which call for specific revocation, unless the revocation is effected in a will.

2. It will be deemed that the bequest has been revoked when the causer transfers for valuable consideration or free of charge the asset comprising the bequest, even if the transfer is ineffective or the causer reacquires it, unless the legatee proves that the reacquisition was effected in order to reinstate the bequest.

3. It will be deemed that the bequest has not been revoked in the following cases:

a) If the asset is transferred under a clause allowing for repurchase and the causer reacquires it owing to the right to redeem. If the causer dies without having done so, said right shall be deemed as bequeathed.
b) If the asset is transferred owing to compulsory purchase, mandatory execution, exchange, contribution to a company or any other corporate restructuring operation, unless the encumbered person can prove that the causer intended to revoke the bequest. In these cases, it will be deemed that the asset that has been received in exchange, if applicable, has been bequeathed.

c) If the bequest relates to a property that is substituted, owing to town planning actions or land consolidation carried out after the ordering of the bequest, by other resulting properties. In this case, it will be deemed that resulting properties have been bequeathed, although the legatee must assume the town planning costs still to be paid upon the causer’s death. 

Article 427-38. Expiry of bequests

1. The bequest expires if the asset remains out of trade or is lost, or indeed if the provision becomes impossible, provided that these events take place prior to the offering and are not attributable to the encumbered person.

2. A change of type or substantial transformation of the bequeathed property item causing it to change form or name shall be akin to loss and the bequest shall expire, unless it can be deduced that the causer wished to bequeath the asset received in substitution or the compensation pertinent in cases of accession.

3. The bequest of specific property items shall expire if after being ordered the legatee acquires the asset. Nonetheless, if the legatee acquires it for valuable consideration from an individual other than the causer, it will be deemed that the price paid by way of quid pro quo has been bequeathed.

Article 427-39. Reduction or elimination of excessive bequests

1. If the value of the bequests exceeds what the encumbered person obtains mortis causa, said individual may reduce or eliminate them, unless they are effected in awareness of their excessive nature.

2. A reduction of excessive bequests does not affect bequests attributable to the legitime for the share covering the legitime pertaining to a legatee who is a forced heir, nor shall it affect those that can be reduced owing to the Falcidian fourth or the minimum inheritance share. 

3. The heir may use the reduction of excessive bequests even if he has not accepted the inheritance in beneficium inventarii or does not have an entitlement to the Falcidian fourth or minimum inheritance share.

Article 427-40. The right to the Falcidian fourth or minimum inheritance share

1. Unless the causer has prohibited it, the heir may reduce bequests if the ordering thereof does not leave him a fourth of the liquid inherited estate. The reduction shall be effected as needed in order for the heir to withhold ownership over this fourth, called the Falcidian fourth or minimum inheritance share.

2. If the causer has effected successive calls to the inheritance, only the heir or heirs initially acquiring the inheritance may deduct the Falcidian fourth or minimum inheritance share.

3. If there are several heirs, each one may retain a fourth of the respective share in the inherited estate, even if all bequests put together do not exceed three quarters.

4. In order to withhold the Falcidian fourth or minimum inheritance share, the heir must have conducted an inventory, in due time and form as set out in article 426-20.

Article 427-41. Calculation of the Falcidian fourth or minimum inheritance share

1. In order to determine the sum of the Falcidian fourth or minimum inheritance share, the liquid inherited estate shall comprise all assets of the inherited estate, including those disposed of in any kind of bequest, credits of the causer payable by the heir and credits expired owing to bequests of debt pardon, but it does not include assets with a specific attribution in a succession agreement and a bestowal mortis causa. Debts of the inheritance, expenses brought about by the last illness and costs stemming from the burial or cremation of the causer, and the sum of the legitimes, including that belonging to an heir who is a forced heir, shall be deducted from the value of the assets. 

2. The appraisal of the assets and debts shall be that as applicable upon the causer’s death and encumbrances affecting them shall be deducted from the value of the assets, with the exception of guarantee rights.
Article 427-42. Reducible bequests

Owing to the Falcidian fourth or minimum inheritance share, the bequests that are the responsibility of the heir who seeks to withhold said share, including pre-bequests ordered in his favour, can be reduced. Nonetheless, excluded from the reduction are bequests relating to the testator’s own debts, those ordered in favour of forced heirs by way of the legitime or those that can be attributed to said legitime for the proportion according to which they cover it, those for alimony and those that the testator has ordered to be fulfilled in their entirety. Also excluded from reduction are bestowals mortis causa and specific attributions made in a succession agreement.

Article 427-43. Attribution and compatibility with other rights

1. Everything assigned to the heir in the succession is attributed to the Falcidian fourth or minimum inheritance share, as envisaged at the time of the causer’s death, including what he obtains through contingent substitution, the right to accretion or absorption of ineffective bequests, though it excludes pre-bequests executed by the testator to the same heir, notwithstanding the fact that they can be reduced, if applicable. Also excluded from attribution to said fourth are bestowals mortis causa and specific attributions made in a succession agreement.

2. If the heir is a forced heir, he has the right to the Falcidian fourth or minimum inheritance share, as well as the right to the legitime.

3. If the heir is a trustee, he has the right to the Trebellianic fourth or free share with regard to the proportion of the trust inheritance and the right to the Falcidian fourth or minimum inheritance share with regard to the proportion that is free of the trust though encumbered with bequests; however what he receives for the former entitlement shall not be attributed to the latter.

Article 427-44. Expiry of the Falcidian fourth or minimum inheritance share

1. The right to deduct the Falcidian fourth or minimum inheritance share expires as a result of express or tacit waiver, deemed as taking place if the encumbered heir, knowing that he can deduct it, delivers or fully fulfils excessive bequests without a reduction.

2. If because they are empowered to do so the legatees have taken possession of the bequests, the heir’s right to call for a reduction shall expire four years after the causer’s death, provided that an inventory has been conducted pursuant to the provisions of article 426-20.

Article 427-45. Order and execution of the reduction
1. The reduction of bequests, both due to being excessive and owing to the Falcidian fourth or minimum inheritance share, shall be effected by adhering to the order established by the causer or, if he has not set an order, in proportion to their value.

2. The legatees can avoid the reduction by paying the respective amount in money to the heir.

3. The reduction of bequests does not entail any entry in the Property Registry, notwithstanding, if applicable, the preventive notation for demand.

Chapter VIII. Modal provisions
Article 428-1. Mode of succession 

1. The mode allows the causer to impose on the heir and the legatee, or their substitutes, a charge, purpose or limitation which, on account of the intention it seeks to fulfil, shall not assign other rights than that of fulfilling the mode, without it resulting in direct benefit of anyone requesting it.

2. If the causer attributes to a specific individual or individuals any right other than that of calling for fulfilment of the mode, it will be deemed that he has disposed a bequest or other disposition mortis causa, and not a mode, even if the causer uses this expression.

3. If there is doubt as to whether the testator has imposed a condition or mode, or a simple recommendation, preference will be lent to the mode or the recommendation, respectively.

4. The rules for bequests shall also apply to modes if their nature so permits.

Article 428-2. Fulfilment of the mode
Fulfilment of modes can be demanded by:

a) The executor.

b) The heir, with regard to the mode imposed on other participants to the inheritance.

c) The legatee encumbered with a bequest subject to a mode.

d) The joint heir or joint legatee, with regard to modes imposed on all or specific joint heirs and joint legatees.

e) The respective administrative bodies, healthcare institutions and interested associations and foundations, with regard to modes with purposes of general interest.

f) The individuals the testator has named for this purpose.

Article 428-3. Dispositions for suffrage and pious works

1. If the causer assigns part of his assets for suffrage and pious works, in an undetermined manner without specifying the application, the encumbered person must sell them and deliver half the amount to the religious group to which the causer belonged, for said suffrage and to meet their needs, and the other half to the Government of Catalonia for said government to apply it to the welfare institutions and purposes of the town or the county pertaining to the testator’s last address in Catalonia.

2. If the causer assigns the assets to the poor in general, the assets or the sum thereof must be handed over to the Government of Catalonia for said government to apply it to the welfare institutions and purposes of the town or the county pertaining to the testator’s last address in Catalonia.

Article 428-4. Guarantees for compliance with the mode
1. The testator can assure compliance with the modes by empowering the executors to comply with them or by means of compliance bonds, penalties on the obligated party or other pertinent measures.

2. It will be deemed that a mode has not been ordered if the testator wishes to assure compliance by means of a condition precedent in the establishment of an heir or bequest.

3. The testator may impose a trust on the established heir or on the legatee encumbered with a mode in case it is not complied with for reasons that can be attributed to the person encumbered with a modal disposition.

4. Non-compliance with a mode imposed on a legatee owing to his own fault shall empower the person encumbered with the bequest to request the reinstatement of what comprised the bequest, if it is shown that fulfilment of the mode was a determining factor in the bequest. Reinstatement requires whoever receives the asset to comply with the mode, unless it is highly personal.

5. A person encumbered with a mode that has not yet been complied with owing to his own fault and who exercises any action based on his capacity as heir or legatee can be challenged in order to suspend the exercising of the action, with regard to the exception of the mode not complied with.
Article 428-5. Impossible or unlawful mode
1. Any mode of compliance that is impossible or unlawful shall be deemed as not being ordered, though that shall not imply the ineffectiveness of the establishment of an heir or the bequest encumbered with the mode, unless compliance therewith is the determining factor behind the establishment.

2. It will not be deemed that the mode is impossible to comply with if the purpose sought by the testator can be reached even if it is to a lesser extent or in terms different to those under which it was ordered. In this case, at the request of the person encumbered with the mode or any of the individuals empowered to call for its compliance, the competent judicial authority can in a voluntary jurisdiction procedure order the exchange or conversion of the mode.

3. In modes ordered for the fulfilment of purposes of general interest, the exchange or conversion must be agreed by the competent administrative bodies.

4. It is possible to request the exchange or the conversion if fulfilment of the mode according to the terms set by the testator entails major difficulties or if by altering the fulfilment a greater utility can be reached.

Article 428-6. Prohibitions on disposing in the will

1. Prohibitions or limitations on disposing imply a reduction in authority to dispose of the assets and they are only effective if they are short-term.

2. Prohibitions on disposing cannot exceed the lifetime of a specific individual or, otherwise, thirty years.

3. If no period has been set on the prohibition on disposing, it will be deemed that it will last throughout the lifetime of the encumbered person and that it affects acts for valuable consideration and inter vivos acts made free of charge.

4. If the prohibition on disposing is subject to authorisation from one or more individuals, it shall lose effectiveness when he or they all die, waive this authorisation or become disabled, unless the wishes of the causer are otherwise.

5. In any case, the party affected by the prohibition on disposing may request judicial authorisation for disposing if there is just cause.

6. Mere recommendations on not disposing shall have no legal enforceability.

Chapter IX. The executors

Article 429-1. Appointment 

1. The causer may appoint one or more universal or private executors so that, on their own behalf and in the interests of another party, and bestowed with the pertinent powers, they can with regard to his inheritance carry out the duties entrusted to them.

2. The causer may appoint substitute executors and empower those named to appoint them. This appointment must be effected in a public deed.

3. The executors cannot delegate their duties if they have not been given power to do so.

Article 429-2. Multiple executors

1. If multiple executors have been appointed, unless the causer disposes otherwise, it will be deemed that they have been appointed jointly and should act by majority. In cases of clear urgency, one can act under his own responsibility, though he must immediately render account to the remainder.

2. If vacancies arise, the executors remaining shall take on the duties and powers of those who left their positions.

Article 429-3. Capacity and standing

1. Any individual with capacity to be bound by his acts can be an executor.

2. The heir, the legatee, other people favoured in an inheritance and whoever exercises a specific position at any given time can be executors.

Article 429-4. Acceptance, absence and waiver

1. The position of executor is voluntary, though once accepted, even tacitly, the accepting party cannot be absent from continuing to exercise the position without just cause as acknowledged by a judge.

2. If, upon a notary requisition by an heir or an individual with an interest in the inheritance, the party appointed as executor does not accept his position in the presence of a notary within one month following notification, it will be deemed that he is waiving the position.

3. A waiver on the part of the executor of the position or justified absence from continuing to exercise the position does not imply the loss of whatever the causer has ordered in said executor’s favour in the inheritance or bequest, unless the causer expressly imposes this.

Article 429-5. Remuneration 

1. If the causer does not order specific remuneration or the position is unremunerated, the universal executors have the right to receive 5% of the value of the liquid inherited estate and private executors who are auditors/partitioners are entitled to 2% of this value or of the assets that are subject to division. If the executorship is exercised professionally, the fees accruing for the provision of services shall be charged against this percentage.

2. The bequests or other dispositions in favour of the executors shall not be attributed to their remuneration, unless the causer orders otherwise.

3. If there are several universal executors or auditors/partitioners, remuneration shall correspond in equal shares to those who have exercised the position. If they exercise it successively, they must be remunerated in proportion to their activity.

4. An executor reaching the position owing to trustworthy revelation, who has already received remuneration as a trustworthy heir, shall not be entitled to any remuneration owing to his capacity as executor.

Article 429-6. Expenses of the executorship

1. All judicial or extrajudicial expenses stemming from the action of the executors shall be charged to the inheritance.

2. The executors have the right to reimbursement for expenses arising owing to the exercise of their position.

Article 429-7. Universal executor 

1. Universal executors are individuals who receive from the causer the commission to deliver the inheritance in a universal manner to individuals appointed by him, or to allocate it to the purposes expressed in the will or in the trustworthy revelation.

2. The appointment of universal executor substitutes the lack of establishment of an heir in the will, regardless of the intended purpose of the inheritance.

3. Universal executorship may be a monetary execution of the entire inheritance or a part thereof, or it may involve the delivery of the remnant inheritance assets, pursuant to the order of the causer or what is inferred from the will.

4. In the case of any doubt, it will be deemed that the universal executorship shall be for the direct delivery of the remnant estate.

Article 429-8. Authority of the universal executor

1. The universal executor is empowered to take possession of the inheritance and administer it as are all heirs; he may dispose of its assets according to the scope set out in articles 429-9 and 429-10, and he can effect the acts needed to fulfil the assignment and dispositions of the will.

2. The universal executor is procedurally empowered to act in all lawsuits or cases arising regarding the inheritance assets, the purposes of the executorship and the validity of the will, the codicil, the testamentary brief or the succession agreement, and to interpret them.

3. Universal executors must conduct an inventory of the inheritance within a period of one year counting from acceptance of the position.

4. The causer may reduce and limit the powers of the universal executors as set out in this article and articles 429-9 and 429-10, and may also extend the powers to incorporate others that do not run counter to the law.

Article 429-9. Universal executorship for the execution of the inheritance

1. Universal executorship for execution of the inheritance empowers the executor for the following:

a) To transfer the assets of the inheritance for valuable consideration.

b) To collect credits and cancel the guarantees.

c) To withdraw all manner of deposits.

d) To pay inheritance debts and charges as well as taxes brought about by the inheritance.

e) To fulfil bequests and other testamentary dispositions.

f) To call for compliance with modes.

g) To pay the legitimes.

h) In general, to effect all acts needed for the monetary execution of the assets of the inheritance.

2. The executor shall allocate money obtained for investment or to the purpose ordered by the causer.

Article 429-10. Universal executorship for direct delivery of the remnant assets

Universal executorship for direct delivery of the remnant assets empowers the executor for the following:

a) To pay inheritance debts and charges as well as taxes brought about by the inheritance.

b) To fulfil bequests and other testamentary dispositions.

c) To call for compliance with modes.

d) To pay the legitimes.

e) To effect all monetary execution acts as set out in article 429-9 to the extent needed to make the payments referred to in letters a to d and payments for the respective expenses. Challenging these acts of disposition shall not affect their validity with respect to acquiring third parties acting in good faith.

f) If there is no auditor/partitioner, to effect the division of the inheritance.

Article 429-11. Allocation of the inheritance to suffrage or the poor

1. If the causer leaves the inheritance for suffrage or the poor, the duty entrusted must be fulfilled by the individuals appointed by testator or, failing this, the legally acknowledged religious group in question or the Government of Catalonia, respectively. 

2. If the causer leaving the inheritance for suffrage or the poor does not specify how the assets or the amount thereof shall be allocated, the rules set out in article 428-3 must be adhered to.

3. If the causer does not order anything in relation to assignments regarding the inheritance left for suffrage or the poor, these assignments must be executed pursuant to the norms of universal executorship for execution of the inheritance, which in this case is free.

Article 429-12. Private executor 

1. Private executors are those who, if there is an heir, must fulfil one or more duties relating to the inheritance or execute testamentary dispositions or inheritance pacts.

2. The executor appointed with the mere task of taking possession of the inheritance and delivering it fully to the established heir shall be deemed as a private executor, even if the causer classifies this individual as a universal executor.

3. Private executors exercise all tasks entrusted to them by the causer which do not run counter to the law, with the powers bestowed by said individual as needed for the fulfilment of their duties.

4. If the causer has not assigned any duty to them, private executors must take charge of the burial or the cremation, of funerals and pious suffrages, of the intended use for organs and the body and of calling for compliance with modes ordered by the causer.

Article 429-13. Fulfilment of the duty

1. Executors must fulfil their duties within the periods and extensions set in the will, codicil or inheritance pact. Heirs may extend said periods and extensions on common consensus.

2. If a period has not been set for fulfilment of the duty and the executors have not fulfilled it within one year counting from acceptance of the position, any of the interested parties may call upon the judicial authority to call for the executors to comply with their duty within the period set with a penalty for expiry of the position, notwithstanding the liability stemming from delay.

3. Private executors who are auditors/partitioners must conduct the division within a period of one year counting from the time they are called upon to do so, provided that all lawsuits have concluded in relation to the validity or annulment of the will or codicil, if applicable.

4. The period set by the causer for the executor to fulfil the duty must be no longer than thirty years or, if it is set in relation to the lifetimes of certain individuals, it cannot exceed the limits of the trusts.

5. Universal and private executors must render account to the heirs, the favoured parties or, if they are to allocate the assets or money to purposes of public or general interest, the judicial authority, even if the causer has released them from having to do so.

Article 429-14. Cessation

Executors shall cease to hold their position owing to death, impossibility to exercise the post, absence, unforeseeable impossibility or well-founded withdrawal based on severely negligent or wilful misconduct. They will also cease in their positions upon completion of the task and once the period envisaged for its completion has elapsed.

Article 429-15. Finalisation of the task

1. If there remains no executor or substitute to exercise the position and the full task or the duty of the universal executors has not been completed, or indeed the tasks entrusted to private executors, any of the parties interested in the inheritance can call upon the judicial authority which, if it deems pertinent, shall appoint one or more court-appointed executors with the same duties and powers as the testamentary executors.

2. Notwithstanding the provisions of section 1, if the executorship finalises prior to the completion of the task or duty, it will be incumbent on the heir to complete it.

TITLE III. THE CONTRACTUAL SUCCESSION AND BESTOWALS MORTIS CAUSA

Chapter I. Succession agreements
Section one. General provisions

Article 431-1. The notion of the succession agreement
1. In a succession agreement, two or more individuals can agree on the succession mortis causa of either one of them by establishing one or more heirs and effecting private attributions.

2. Succession agreements may contain dispositions in favour of the executors, even in a reciprocal manner, or in favour of third parties.

Article 431-2. Executors

Succession agreements may only be executed with the following individuals:

a) The spouse or future spouse.

b) The cohabiter in a stable relationship.

c) Relatives in a direct line with no limitation in terms of the degree, or in a collateral line up to the fourth degree, in terms of both consanguinity and affinity.

d) Relatives by consanguinity in a direct or collateral line within the second degree of the other spouse or cohabiter.

Article 431-3. Non-executing third parties

1. The non-executing individuals of a succession agreement upon whom an inheritance pact or specific attribution has been made shall not acquire any right to the succession until the causer’s death.

2. Dispositions in favour of third parties shall be rendered ineffective if the favoured party predeceases the causer, unless the succession agreement orders otherwise.

Article 431-4. Capacity

The executors of a succession agreement must be of legal age and have full capacity to act. Nonetheless, if an executor of a succession agreement only has the capacity of a favoured party and no charge is imposed upon him, he may give consent inasmuch as his natural capacity allows or by means of his legal representatives or with the assistance of his guardian.

Article 431-5. Object of the succession agreement
1. In a succession agreement it is possible to order succession with the same scope as the will. The executors can make inheritance pacts and specific attributions, even for universal usufruct, and subject the dispositions, if they are effected in favour of them or third parties, to conditions, substitutions, trusts and reversions. It is also possible to appoint testamentary executors, administrators and auditors/partitioners.

2. A waiver of rights of succession is only admitted in cases expressly envisaged by this code.

Article 431-6. Charges and the purpose of the succession agreement
1. In a succession agreement, charges may be imposed on the favoured parties and they must expressly be stated in said agreement. If applicable and if it is a determining factor, the agreement must also state the purpose sought by its execution and the obligations that the parties take on to this end.

2. The charges may consist of such aspects as care and assistance for any of the executors or third parties, and the purpose may involve such areas as the maintenance and continuation of a family company or the undivided transfer of a professional establishment.

Article 431-7. Form of the succession agreement
1. In order for succession agreements to be valid, they must be executed in a public deed, though they do not need to be marriage contracts. The deed for a succession agreement may also contain stipulations pertaining to family protocol and other non-inheritance stipulations, though they may not contain last will dispositions.

2. In the case of succession agreements executed with preventive nature or those with a reservation over disposition or giving, the time of execution must be recorded.

3. The executors of a succession agreement who are not causers for a future succession may delegate the authority to appear at the act for formalising the agreement in a special power of attorney, provided that the public deed for power of attorney contains the full content of the executors' wishes.

Article 431-8. Publication of succession agreements
1. Succession agreements must be recorded in the Registry for Wills and Testaments according to the form, within the period and as per the scope set by applicable regulations. To this end, the notary authorising the deed containing them must give the pertinent notification.

2. Inheritance pacts and specific attributions ordered in a succession agreement may be recorded in the Property Registry, during the causer’s lifetime, by means of a marginal note on the recording of the real estate assets included in the inheritance pact which have not been presently transferred or the recording of real estate assets that are subject to a specific attribution.

3. If inheritance pacts or specific attributions include or comprise registered shares or corporate stakes, they may be recorded, during the causer’s lifetime, in the respective entries of the book on registered shares or the book of partners.

4. If the purpose of a succession agreement is maintenance and continuation of a family company, the existence thereof may be recorded in the Commercial Registry according to the scope and manner established by law for publication of family protocols, notwithstanding the fact that also recorded are stipulations in the articles of association relating to the agreement.

Article 431-9. Annulment of succession agreements and their dispositions

1. Succession agreements that do not relate to any of the types set out in this code, those executed by unauthorised individuals, or those which do not meet legal requirements in terms of capacity and manner, as well as those executed in deceit, violence or severe intimidation, shall be rendered null and void.

2. Dispositions in a succession agreement which have been executed involving violence, severe intimidation, deceit or error by the person or in terms of what they comprise, shall be rendered null and void; as shall those executed with error in the purpose and motives, if the error can be excused, and it can be deduced from the agreement that the executor who committed the error would not have executed the disposition if he had realised.

3. Succession agreements and their dispositions cannot be challenged under any circumstances owing to preterition nor can they be revoked owing to survival or supervention of children, notwithstanding the right of the forced heirs to claim their legitime.

Article 431-10. Action for annulment

1. Prior to the opening of a succession agreed in a succession agreement, the only individuals empowered to initiate action for annulment are the executors of the agreement. If the cause for annulment is lack of standing or the existence of a flaw in consent in the execution of an agreement or any disposition thereof, the only party entitled to bring action shall be the individual who has incurred in a lack of standing or has suffered the flaw, if applicable, by means of his legal representatives.

2. Action for annulment owing to lack of capacity or a flaw in consent shall expire four years counting from the time when the individual entitled regains standing or from when the flaw disappears. In the event of error, the period shall be counted as of the execution of the agreement.
3. Once the succession is open, if the expiry period stated in section 2 has not elapsed or if another reason for annulment applies, the persons entitled to bring action for annulment shall be the individuals who may benefit from a declaration in this regard. In this case, the action expires four years from the causer’s death.

Article 431-11. Consequences of annulment

The annulment of a disposition agreed in a succession agreement does not result in the annulment of the remaining dispositions made by the same executor or other executors, unless they are jointly respective dispositions or the context of the clause shows that the disposition would not have been made without the annulled disposition.

Article 431-12. Amendment and termination by mutual consensus

1. The succession agreement and the dispositions it contains may be amended and terminated by means of an agreement between the executors formalised in a public deed. Authority to amend and terminate succession agreements by mutual consensus expires following the death of any of the executors.

2. If the execution of the succession agreement has involved the concurrence of more than two individuals, in order to amend or terminate it, consent will be needed only from those affected by the amendment or termination.

3. To give consent to acts for the amendment or termination of a succession agreement, full capacity to act is needed, unless the modification favours an executor who is a minor or disabled, in which case the provisions of article 431-4.2 shall apply.
4. If the succession agreement has been executed in marriage contracts, to amend it or terminate it, the regulations regarding the amendment or termination of such agreements shall apply.

Article 431-13. Revocation owing to ineligibility

1. The executor of a succession agreement who is a future causer of the succession may, at his will, revoke the dispositions made in favour of an individual who has incurred in any of the grounds for ineligibility for succession.

2. Authority for revocation expires within one year counting from the time when the causer becomes aware of or can reasonably be aware of the cause for ineligibility.

3. If the causer dies without being able to exercise the action or prior to the expiry of the period for its exercise, the individuals entitled to avail themselves of the causes for ineligibility pursuant to article 412-6 may challenge the dispositions made in favour of the ineligible party within the period set by article 412-7.

4. Revocation owing to ineligibility shall render null and void the jointly respective dispositions made by the ineligible individual or the charges and obligations taken on by said party, if he had the capacity of executor of the succession agreement.

Article 431-14. Revocation through unilateral willingness
1. The executors of a succession agreement can unilaterally revoke it or, if applicable, the dispositions it contains:

a) Owing to expressly agreed causes.

b) Owing to non-fulfilment of charges imposed on the favoured party.

c) Owing to impossibility to fulfil the purpose that was a determining factor in the agreement or any of its dispositions.

d) Owing to a substantial unforeseen change occurring in the circumstances on which it was based.

2. Authority for revocation expires within four years counting from the time when the determining factor thereof occurred.

Article 431-15. Exercising authority for revocation

1. Unilateral willingness to revoke the succession agreement or its dispositions must be stated in a public deed and notified to the remaining executors of the agreement.

2. The individual affected by revocation may challenge the revocation in a genuine manner within a period of one month counting from receipt of notification. If no challenge is lodged, the agreement or disposition shall remain ineffective.

3. If the individual affected by revocation challenges it or if his whereabouts is unknown, or indeed it has not been possible to effect notification, action for revocation must be exercised before the competent judicial authority pertaining to the aforementioned individual’s place of residence within a period of one year counting from the objection or the execution of the deed for revocation.

Article 431-16. Effects of revocation

1. If the succession agreement entailed a current transfer of one or more assets to the established or favoured individual, its revocation shall produce the effects pertaining to revocation of bestowals, failing dispositions adopted by means of a clause for reversion.

2. In the case of revocation of the agreement or a disposition owing to impossibility to fulfil its purpose or a change of circumstances, the party completing charges or obligations that have lent wealth to the other party must be duly compensated.

Article 431-17. Effect of marital or cohabitation crises

1. The annulment of the marriage, a marital separation and divorce, or the breaking up of a stable relationship involving any of the executors does not alter the effectiveness of succession agreements, unless agreed otherwise.

2. An exception to the provisions of section 1 are inheritance pacts or specific attributions made in favour of the spouse or cohabiter in a stable relationship, or for the relatives thereof, which become ineffective in the instances regulated by article 422-13.1 and 2, unless the opposite has been agreed or this can be deduced from the context of the agreement.

Section two. Inheritance pacts

Article 431-18. Notion of inheritance pact
1. The inheritance pact or succession agreement for the establishment of an heir bestows upon the individual or individuals established the capacity of universal successors of the inheritance pact executor with irrevocable nature, notwithstanding the circumstances regulated by articles 431-13, 431-14 and 431-21.

2. The capacity of heir conferred in an inheritance pact is inalienable and unseizable.

Article 431-19. Simple, cumulative inheritance pact

1. The inheritance pact is simple if it merely attributes to one established individual the capacity of heir of the inheritance pact executor and he does not lose this capacity even if the inheritance pact executor effects a current bestowal of specific assets to the established individual.

2. The inheritance pact is cumulative if it confers the capacity of heir to the inheritance pact executor and if it also attributes all present assets of the inheritance pact executor to the established individual and he does not lose this capacity even if the inheritance pact executor excludes specific assets from the present attribution. 

3. The cumulative inheritance pact shall never be presumed and must be expressly agreed on.
Article 431-20. Mutual inheritance pact

1. The inheritance pact is mutual if it contains a reciprocal establishment of an heir between executors in favour of the one surviving.

2. In succession agreements containing mutual inheritance pacts, it may be agreed that, when the surviving heir dies, the assets inherited shall be transferred to other individuals. The choice of heir or successive heirs may be entrusted to the survivor pursuant to the provisions of articles 424-1 to 424-4.

Article 431-21. Preventive inheritance pact

1. The inheritance pact may be resolved with a preventive nature, in which case it may unilaterally be revoked by means of a subsequent will, which must be an open, notary will or a new succession agreement.

2. For unilateral revocation of the preventive inheritance pact to be effective, notarial notification must be served on the remaining executors of the succession agreement, unless the executors have dispensed with compliance with this requirement.

3. The preventive nature of the inheritance pact shall never be presumed and must be expressly agreed on, clearly stating its irrevocable nature.

Article 431-22. Reservation for disposition and assignments to the legitimes

1. The inheritance pact executor can reserve for free disposition in a bestowal, codicil, testamentary brief or other succession agreement, the assets, sums of money or the aliquot share of his property he establishes in the inheritance pact.

2. The inheritance pact executor may assign assets or money to the payment of legitimes, which are excluded from the inheritance pact. The assignment does not grant any rights to the forced heirs during the lifetime of the inheritance pact executor, though if said individual dies without attributing them the assets or sums assigned, the forced heirs shall fully acquire them even if they exceed the sum corresponding to them owing to the legitime.

Article 431-23. Effectiveness for revocation

1. A valid inheritance pact revokes the will, codicil, testamentary brief and bestowal mortis causa made prior to its execution, even if the former is compatible with the latter.

2. Dispositions mortis causa subsequent to the inheritance pact shall only be effective if the inheritance pact is preventive or inasmuch as the reservation for disposition will allow.

Article 431-24. Transferability of the capacity as heir

1. If the heir established in an inheritance pact dies before the causer, the inheritance pact shall be rendered ineffective, unless agreed otherwise and the instances regulated in this article are applicable.

2. Failing an express disposition to the contrary, if the heir established in an inheritance pact is a descendant of the causer and he dies before him leaving descendants who are eligible for the inheritance, he transfers to said descendants the capacity of contractual heir, in the same way that they are his own heirs. If there are several children or descendant heirs of the previously deceased intestate heir, the inheritance pact executor may choose one, in a public irrevocable deed or in a will, as a substitute in the inheritance pact.

3. In the case of the cumulative inheritance pact, the assets currently received by the previously deceased heir may be transferred to his successors, unless a clause for reversion has been established. With regard to assets not transferred during the lifetime by the inheritance pact executor, the provisions of sections 1 and 2 shall apply to such an inheritance pact.

Article 431-25. Effects of the inheritance pact during the lifetime of the inheritance pact executor

1. The simple inheritance pact as well as the cumulative one with regard to assets excluded from current acquisition and those acquired subsequently by the inheritance pact executor, shall not limit said party’s authority to dispose of his assets by means of inter vivos valuable consideration.

2. If the purpose of the inheritance pact is the maintenance and continuation of a family business or professional establishment, it may be agreed that its transfer for valuable consideration or the transfer of the shares or corporate stakes representing it, as well as a waiver of the right to pre-emptive subscription, must be carried out with express consent from the established individual if he is the executor of the succession agreement, or from third parties. It shall also be possible to establish rules regarding the administration of the company or establishment by the inheritance pact executor or the heir, which can be included in the articles of incorporation of the family company and be published in the Commercial Registry.

3. The inheritance pact executor may only dispose of his assets free of charge with the express consent of the heir, unless he does so in order to settle legitimes or for the greatest sum established in the inheritance pact and for gifts in relation to use. The same limitation shall apply to the establishment of leases, ground rent annuities or life annuities. 

4. The established heir may challenge acts of disposition inasmuch as they are deemed to be executed to the detriment of or in violation of the inheritance pact, even during the lifetime of the inheritance pact executor.

Article 431-26. Liability of the heir owing to the debts of the inheritance pact executor

1. The heir established in an inheritance pact shall only be liable for debts of the inheritance pact executor prior to the inheritance pact and with assets currently transferred and as soon as the excussion of the assets and rights that the inheritance pact executor has reserved has been effected. The creditors in respect of these debts shall have preference over the heir’s creditors.

2. With regard to debts subsequent to the inheritance pact, the heir shall not, during the lifetime of the inheritance pact executor, be liable with assets currently acquired by virtue of the inheritance pact or with his own assets. Following the death of the inheritance pact executor, the heir can exclude those assets from liability if he avails himself of the beneficium inventarii in due time and form as set out in article 461-15.

Article 431-27. The clause for reversion 

1. The clause for reversion shall take effect upon completion of the aim sought whereby the assets transferred and their substitutions shall be returned to the inheritance pact executor without the obligation to reimburse any earnings.

2. If the scope of the reversion has not been envisaged, it will be deemed that the reversion is established in case the heir dies before the inheritance pact executor without leaving children.

3. The clause for reversion does not prevent the heir from claiming the legitime to which he is entitled.

4. The reversion agreed for the inheritance pact executor shall not extend to his heirs unless expressly agreed. The reversion resolved in favour of any other individual shall be subject to the rules for the trust inheritance and it must not exceed the limits established for the latter.

5. The inheritance pact executor may at any time unilaterally render ineffective the clause for reversion. It will be deemed that he has rendered it ineffective if in a public deed he confirms that the inheritance pact is freed or he waives the reversion.

Article 431-28. Effects of the inheritance pact upon the opening of the succession
1. Following the death of the inheritance pact executor, the heir established in the inheritance pact cannot repudiate the inheritance, unless he is a non-executor of the agreement, though he can benefit from the beneficium inventarii if he states this wish in due time and form as set out in article 461-15. The time shall count from the death of the inheritance pact executor.

2. The assets or the part of the assets that the inheritance pact executor reserved to dispose of and which he has not transferred by means of inter vivos or mortis causa acts shall be incorporated into the inheritance pact.

3. If the inheritance pact is cumulative, upon the death of the inheritance pact executor the heir acquires the assets not included in current acquisition as well as those acquired by the inheritance pact executor following the execution of the marital inheritance pact.

Section three. Succession agreements with a specific attribution

Article 431-29. Forms

1. In a succession agreement, specific attributions can be agreed on in favour of one of the executors or third parties. The executors may also agree on specific reciprocal attributions in favour of whoever survives.

2. Specific attributions in a succession agreement can be effected in a preventive manner, subject to the provisions of article 431-21.

3. If in the succession agreement with a specific attribution there is a current transfer of assets, the act will be deemed as a bestowal.

Article 431-30. Effects of specific attributions

1. The causer executing a specific attribution in a succession agreement may only dispose of the assets comprising said agreement with express consent from the favoured party or, if said individual is not party to the agreement, with consent from the other executors.

2. If the asset attributed is lost or damaged owing to causes that may be attributed to the causer or if said party transfers or encumbers it in breach of the provisions of section 1, the favoured party may demand the heir for its value, unless in the case of damage or encumbrance the heir is able to comply with the terms agreed on.

3. If the favoured party predeceases the causer, the provisions of article 431-24.1 shall apply.

4. Upon the death of the causer, the party favoured with a specific attribution shall acquire the assets regardless of the fact that the heir accepts the inheritance and may take possession of them for himself.

5. Failing what has been agreed on regarding specific attributions, the norms applicable to bequests shall apply for all areas in which they are compatible with their irrevocable nature.

Chapter II. Bestowals mortis causa

Article 432-1. Bestowals mortis causa 

1. Bestowals mortis causa are dispositions of assets that the bestowing party, in consideration of his death, executes in the form of a bestowal accepted by the donee during his lifetime, without the bestowing party being personally bound by the bestowal.

2. Bestowals executed under a condition precedent whereby the donee is required to survive the bestowing party shall be deemed bestowals mortis causa and are subject to the legal system thereof, notwithstanding provisions in relation to succession agreements.

3. The transfer of property of the items bestowed shall be subrogated to the fact that the bestowal shall be ultimately definitive, unless the wishes of the parties are for an immediate transfer, with or without a reservation of usufruct on the part of the bestowing party, under the condition subsequent of revocation or the donee predeceasing.

Article 432-2. Applicable law

1. Bestowals mortis causa may not be universal and are governed by the regulations applicable to bequests with respect to:

a) Disqualification and ineligibility for successions on the part of the donee.

b) The right to accretion between the donees.

c) The possibility of contingent substitution of the donee.

d) The conditions, modes, substitutions, trusts and other charges imposed on the donee.

e) The subsequent loss of the assets bestowed.

f) The right to first refusal of the hereditary creditors in order to collect their credits.

2. For issues not referred to in section 1, bestowals mortis causa shall be governed by the regulations for bestowals inter vivos, insofar as their special nature will allow.

Article 432-3. Capacity for executing bestowals mortis causa

1. Bestowals mortis causa can be executed by whoever has capacity to execute a will. If they are not executed in a public deed, they shall only be valid if the bestowing party is of legal age.

2. Bestowals mortis causa can be accepted by a donee with capacity to enter into agreements or by his legal representatives.

Article 432-4. Acquisition by the donee

1. Upon the death of the bestowing party, the donee acquires the assets bestowed, regardless of whether the heir accepts the inheritance and of the validity or continued application of the wishes of the bestowing party or his dispositions.

2. The donee may himself take possession of the assets bestowed, without the need for the heir or the executor to deliver them.

Article 432-5. Ineffectiveness of bestowals mortis causa

Bestowals mortis causa shall remain ineffective in the following cases:

a) If the bestowing party expressly revokes them in a public deed, will or codicil.

b) If the bestowing party transfers or bequeaths the assets bestowed.

c) If the bestowing party subsequently executes an inheritance pact, as of the time when said pact comes into force.

d) If the donee predeceases the bestowing party.

e) If the bestowing party does not die as a result of the specific determining danger behind the bestowal.

TITLE IV. INTESTATE SUCCESSION

Chapter I. General provisions

Article 441-1. Opening of intestate succession

Intestate succession opens when an individual dies without leaving an heir in a will or inheritance pact, or when the individual or individuals appointed do not acquire said capacity.

Article 441-2. Legal grounds for eligibility

1. In intestate succession and according to the law, eligible to be heirs of the causer are relatives owing to consanguinity or adoption and the widowed spouse or the surviving cohabiter in a stable relationship according to the terms, limits and orders set out in this code, notwithstanding, if applicable, the legitimes.

2. Without the individuals referred to in section 1, the Generalitat of Catalonia shall be successor.

3. The widowed spouse or the surviving cohabiter in a stable relationship, whenever said party is not an heir, shall take on the rights set out in article 442-3.1.

Article 441-3. Kinship

1. The proximity of kinship is determined by the number of generations. Each generation forms a degree and each series of degrees forms a line. The line can be direct or collateral.

2. The line is direct if the individuals descend one from the other, and it can be descending and ascending. The descending line links the parent with said individual’s descendants. The ascending line links an individual with the individuals said party descends from.

3. The line is collateral if the individuals do not descend one from the other but rather they come from a common lineage.

Article 441-4. Calculation of kinship

1. In a direct line the degrees will be counted according to the number of generations, not including that of the parent.

2. In a collateral line the degrees will be counted by adding the generations in each branch of the common lineage.

Article 441-5. The principle of proximity in degree

In intestate succession, the eligible party from the closest degree excludes the others, except in cases where the right to representation is pertinent.

Article 441-6. Succession by degrees and orders

1. If none of the closest eligible relatives by law becomes an heir for any reason or if they are brushed aside from the inheritance owing to ineligibility for succession, the inheritance shall be deferred to the following degree and so on from degree to degree and by order to order until reaching the Generalitat of Catalonia.

2. If only one or some of those eligible do not become heirs, the inheritance share they would have been entitled to shall give accretion to those of the remaining relatives in the same degree, with the exception to the right to representation, if applicable.

3. The provisions of this article shall be deemed as being notwithstanding the right to transfer of the deferred unaccepted inheritance and other cases where this code establishes a specific order of succession.

Article 441-7. The right to representation

1. Owing to the right to representation, the descendants of a predeceased, declared as absent or ineligible individual shall be eligible to occupy said individual’s position in the intestate succession.

2. The right to representation only applies to the descendants of the causer, with no limitation in terms of degree, and to nephews and nieces, but it does not extend to the descendants of these.

3. Owing to repudiation or another cause, the representative who does not become an heir of the represented party does not lose the right to representation.

Article 441-8. Division of the inheritance

1. In intestate succession, the inheritance is divided into equal shares among the eligible individuals who have accepted it, except in cases where this code establishes otherwise.

2. If the right to representation among descendants is applicable, the inheritance shall be divided according to branches or on a per stirpes basis, and the representatives of each branch shall divide into equal proportions the share that would have corresponded to their represented party.

3. If the right to representation in the collateral line is applicable, the inheritance shall be divided pursuant to the provisions of article 442-10.2.

Chapter II. The order for succession

Section one. Succession in a direct descending line

Article 442-1. Offering to the children 

1. In intestate succession, the inheritance shall first be deferred to the children of the causer, in their own right, and to their descendants as per the right to representation, notwithstanding, if applicable, the rights of the widowed spouse or of the surviving cohabiter in a stable relationship.

2. In the case of repudiation on the part of one of the eligible parties, his part will lead to the accretion of the remainder within the same degree.

Article 442-2. Offering to the descendants in the next degree
1. If all the descendants eligible in the same degree repudiate the inheritance, it shall be deferred to the descendants of the following degree, in their own right, but it will be divided on a per stirpes basis in equal shares among the descendants of each lineage.

2. The inheritance shall not be deferred to the grandchildren or descendants of the following degree if all children of the causer repudiate it during the lifetime of the spouse or the cohabiter in a stable relationship, when the latter is a common parent.

Section two. Succession for the widowed spouse and the surviving cohabiter in a stable relationship

Article 442-3. Succession for the widowed spouse and the surviving cohabiter in a stable relationship

1. The widowed spouse or the surviving cohabiter in a stable relationship, if he is present at the succession along with the children of the causer or their descendants, shall have the right to universal usufruct of the inheritance, bond free, although he can exercise the option for exchange as acknowledged in article 442-5.

2. If the causer dies without children or other descendants, the inheritance shall be deferred to the widowed spouse or the surviving cohabiter in a stable relationship. In this case, the parents of the causer shall preserve their right to the legitime.

Article 442-4. Universal usufruct

1. Universal usufruct for the spouse or the cohabiter in a stable relationship shall extend to the legitimes; though not to bequests ordered in a codicil, specific attributions ordered in a succession agreement in favour of other individuals or bestowals mortis causa.

2. If the widowed spouse or the surviving cohabiter in a stable relationship attends the succession with heirs who are minors for whom he is the legal representative, he may exercise their representation for acceptance of the inheritance, without the need for intervention on the part of a guardian ad litem, and award himself universal usufruct.

3. Universal usufruct shall terminate owing to the general reasons for termination of the right to usufruct and shall not be forfeited even if a new marriage is contracted or cohabitation begins with another individual.

Article 442-5. Exchange of usufruct

1. The widowed spouse or the surviving cohabiter in a stable relationship may opt to exchange universal usufruct for the attribution of an aliquot fourth of the inheritance and, moreover, usufruct of the family or marital dwelling.

2. The option for exchange of the universal usufruct can be exercised within a period of one year counting from the causer’s death and it expires if the widowed spouse or the surviving cohabiter in a stable relationship expressly accepts the award of universal usufruct.

3. The widowed spouse or the surviving cohabiter in a stable relationship may only request attribution of usufruct for the family or marital dwelling if this property forms part of the inherited estate and the causer has not made any disposition with respect to it in a codicil or in a succession agreement. If the widowed individual or surviving cohabiter was the joint owner of the property along with the causer, usufruct shall extend to the share that belonged to the latter. This usufruct shall be subject to the provisions of article 442-4.3.

4. The calculation of the fourth aliquot share of the inheritance is based on the value of the assets of the liquid inherited estate at the time of the causer’s death and a deduction is made for assets for which a disposition is made in a codicil or succession agreement and, if applicable, the value of usufruct of the dwelling that is also attributed to the widowed spouse or the surviving cohabiter in a stable relationship, though not the legitimes. 

5. The fourth aliquot share of the inheritance may be paid by awarding assets of the inheritance or with money, at the choice of the heirs, applying the rules applicable to the bequest of an aliquot share.

Article 442-6. Lack of the right to succession

1. The widowed spouse does not have the right to succeed the intestate causer if upon the opening of the succession the former was being separated from said causer in a de facto manner or through judicial proceedings or if there was pending a claim for marriage annulment, divorce or separation, unless the spouses would have reconciled.

2. The surviving cohabiter in a stable relationship does not have the right to succeed the causer in intestate succession if he had effected a de facto separation from the causer at the time of said individual’s death.

Article 442-7. Express attribution in declarations of heirs

The rights of the widowed spouse or the surviving cohabiter in a stable relationship in intestate succession must be expressly attributed in declarations of heirs in intestate proceedings which, for both parties, can be done by means of a notary certificate for the recording of facts.

Section three. Succession in a direct ascending line

Article 442-8. Offering to parents and ancestors

1. If the causer dies without children or descendants and without a spouse or cohabiter, the inheritance shall be deferred to the parents in equal shares. If only one of them survives, the offering to said individual encompasses the inheritance as a whole.

2. If the causer dies without children or descendants, without a spouse or cohabiter and without parents, the inheritance shall be deferred to the ancestors in the closest degree. If there are two lines of relatives in the same degree, the inheritance shall be divided between the lines and, within each line, per capita.

Section four. Succession for relatives in a collateral line

Article 442-9. Offering to relatives in a collateral line

If the causer dies without children or descendants, without a spouse or cohabiter and without ancestors, the inheritance shall be deferred to the relatives in a collateral line.

Article 442-10. Siblings and children of siblings

1. Siblings, in their own right, and children of siblings, according to the right to representation, shall succeed the causer with preference over the other relatives in a collateral line, with no distinction regarding full siblings or half siblings.

2. If the inheritance is attended by siblings and children of siblings and there is only one lineage of nephews and nieces, these shall per capita receive what pertains to the lineage. If there are two or more, the shares corresponding to the eligible lineages shall be accumulated and all nephews and nieces within said lineages shall succeed for the shares put together per capita.

3. If the offering to any of the nephews and nieces is abandoned, the unclaimed share shall serve for accretion for all the remaining nephews and nieces in equal shares. If this nephew or niece is unique in the lineage or if all offerings to the nephews and nieces in the same lineage are abandoned, the unclaimed share shall serve for the accretion of that of the surviving siblings of the causer, if any, and that of the remaining nephews and nieces, subject to the rule for division set out in section 2.

4. If there are no siblings, the nephews and nieces shall succeed the causer in their own right on a per capita basis.

Article 442-11. Eligibility of other relatives in a collateral line

If there are no siblings or children of siblings, the inheritance shall be deferred to the remaining relatives of the closest degree in a collateral line up to the fourth degree, on a per capita basis, without the right to representation or distinction owing to lines.

Section five. Succession of the Generalitat of Catalonia

Article 442-12. Succession owing to lack of relatives within the fourth degree

1. If the individuals set out in this chapter are lacking, the Generalitat of Catalonia shall be the successor.

2. In the case referred to in section 1, the inheritance is accepted in beneficium inventarii following a judicial declaration of the heir.

Article 442-13. Allocation of the assets

1. The Generalitat of Catalonia must assign the assets inherited or their product or value to social welfare establishments or culture institutions, preferably from the town pertaining to the last regular place of residence of the causer in Catalonia. If there are none in said town, they must be assigned to the establishments and institutions in the county or, failing this, those in general that fall under the responsibility of the Government of Catalonia.

2. If the inherited estate includes several urban properties, the Generalitat of Catalonia must preferably allocate them to state-subsidised housing policies, either directly or by reinvesting the returns gained from their transfer, depending on their characteristics.

Chapter III. Succession in the case of adoption

Article 443-1. Principle of equal standing

1. Kinship by adoption has the same effects as kinship by consanguinity. Accordingly, an adopted individual and his descendants take on intestate succession rights with regard to the adopting individual and his family, and the latter take on rights with regard to the former.

2. The adoption terminates intestate succession rights between the adopted individual and his parents of origin, except in the cases regulated by articles 443-2 to 443-4.

Article 443-2. Adoption of children of the adopting party’s spouse or cohabiter

In the case of adoption of the children of the spouse or cohabiter in a stable relationship of the adopting party, the adopted children and the ancestors of the parent of origin substituted owing to the adoption shall preserve the right to intestate succession between them.

Article 443-3. Adoption within the family
In the case of the adoption of an orphan by a relative up to the fourth degree, intestate succession rights are maintained between the adopted individual and his ancestors from the family branch in which the adoption has not taken place under the following terms:

a) In the succession of the adopted party and that of his descendants, said ancestors of origin shall only succeed if there are no ancestors of the adopting parents.

b) In the succession of said ancestors of origin, the children adopted by a relative from the other family branch shall only succeed if there are no children or descendants of the causer that have not been adopted by another individual.

Article 443-4. Succession of blood siblings

In the cases of adoption regulated in articles 443-2 and 443-3, blood siblings preserve the right to intestate succession between them.

Article 443-5. Dependency on family relationship

The rights of succession regulated in articles 443-2 to 443-4 shall not apply if it is certified that the causer and the succeeding party did not maintain a family relationship.

Chapter IV. Succession of a prepubescent
Article 444-1. Lineage-related nature of the assets

Intestate succession of the prepubescent causer, without pupillary substitution, shall be governed by the following norms:

a) For assets stemming from a parent or from other relatives thereof within the fourth degree, acquired free of charge, the closest relatives to the prepubescent shall be eligible for succession, according to order, within the fourth degree in the line from which the assets stem.

b) If the parent from the other line survives, he preserves his right to the legitime over said assets.

c) For other assets of the prepubescent, as well as the earnings from said lineage-related assets, intestate succession shall be governed by general rules, with no distinction owing to lines.

TITLE V. Other succession attributions determined by the law

Chapter I. The legitime

Section one. General provisions

Article 451-1. The right to the legitime 

The legitime grants certain individuals the right in the succession of the causer to obtain an asset-related value that said individual assigns them by way of hereditary establishment, a bequest, a specific attribution or bestowal, or any other established form.

Article 451-2. Emergence of the right to the legitime and acceptance

1. The right to the legitime emerges at the time of the causer’s death. Prior to this time no seizure can be effected owing to the debts of the presumed forced heirs.

2. It is assumed that the legitime will be accepted when there is no express waiver to it purely and simply.

3. The right to receive the legitime is transferred to the heirs of the forced heir, except in the case regulated in article 451-25.2.

Section two. Forced heirs and the determination of the legitime

Article 451-3. The legitime of the descendants and the right to representation

1. The forced heirs are all the children of the causer in equal shares.

2. The predeceased children, those that have been fairly disinherited, those declared as ineligible and those who are absent are represented by their respective descendants per stirpes.

3. The right to representation only applies to the right to the legitime and does not extend to asset-related attributions the causer has ordered in favour of the represented party, unless the representative has been called upon by way of substitution.

4. In the case of adoption of children of the spouse or the cohabiter in a stable relationship of the adopting party, the adopted individual is not a forced heir of the original parent substituted by way of adoption and, if the latter has died, said individual is not a forced heir in succession of said parent’s ancestors owing to the right to representation. The same rule applies to adoption of orphans by relatives within the fourth degree when it comes to the succession of ancestors from the very family branch in which the adoption did not take place.

Article 451-4. The legitime of the parents

1. If the causer does not have any surviving descendants, the forced heirs shall be the parents in equal halves. The parents have no right to the legitime if the causer has descendants who have been fairly disinherited or declared as ineligible.

2. If only one parent survives or kinship is only determined with regard to one parent, said individual shall be entitled to the right to the legitime in full. If both parents survive but one has been fairly disinherited or has been declared as ineligible, the legitime shall only pertain to the other. In this case, the provisions of article 451-6 shall apply.

Article 451-5. Amount and calculation of the legitime

The amount of the legitime is a fourth of the base sum stemming from applying the following rules:

a) The basis is the value of the assets of the inheritance as applicable at the time of the causer’s death, following deductions for debts and expenses of the last illness and the burial or cremation.

b) To the net value as stemming from application of the rule in letter a it is necessary to add the value of the assets bestowed or transferred freely by the causer in the ten years prior to his death, excluding gifts in relation to use. The value of the assets that comprise bestowals that can be set against the legitime must, in any event, be calculated regardless of the date of the bestowal.

c) The value of the assets comprising bestowals or of other calculable acts of disposition shall be the value they had upon the causer’s death, following the deduction of useful expenditures on the assets funded by the donee and the sum of extraordinary expenses for upkeep and repair, not caused by said individual’s fault, which he has attended to. On the other hand, it is necessary to add to the value of these assets the estimate for wear and tear stemming as a result of the fault of the donee which may have reduced their value.

d) If the donee has transferred the assets bestowed or if the assets have been lost due to the fault of the donee, added to the net value stemming from application of the rule in letter a will be the value they have or had at the time of the causer’s death.

Article 451-6. Individual legitime 

In order to determine the sum of the individual legitimes, it will be necessary to count the forced heir who is an heir, the heir who has waived the legitime, the individual who has been fairly disinherited and the individual who has been declared as ineligible for succession. The previously deceased individual and the individual who is absent do not count, unless they are represented by their descendants.

Section three. Attribution, assignment, receipt and payment of the legitime

Article 451-7. Attribution by way of inheritance or bequest

1. The establishment of an heir and the bequest in favour of whoever is a forced heir imply attribution of the legitime, even if it is not expressed thus, and they will be assigned the value of the assets at the time of death, if the causer does not order otherwise, even if the forced heir repudiates the inheritance or waives the bequest. In these two cases, it will be deemed that the forced heir also waives the legitime.

2. The bequest ordered by way of the legitime or which can be assigned to the legitime which is not a simple bequest of the legitime must be money, even if there is none in the inheritance, or it must consist of assets in the inherited estate. These assets must be exclusively owned, fully and freely, unless:

a) There are no assets of this type in the inheritance, without counting the domestically used property to this end.

b) The forced heir is a joint owner of the asset bequeathed, in an undivided regular community with the causer.

c) The forced heir is the holder of a right likely to give rise to consolidation of ownership jointly with what the causer bequeaths to him.

3. If the bequest does not meet the requirements set out in section 2, the forced heir may opt to simply accept it or to waive it and call for what pertains to him by way of the legitime.

4. The legitime may be bequeathed simply, using the phrase “what is applicable by way of the legitime” or other similar, analogous phrases. In this instance, if the forced heir has also been established as heir or favoured with other bequests, this attribution shall also still allow for the right to the legitime, without the simple bequest granting him any additional right.

Article 451-8. Assignment of bestowals and specific attributions

1. Assigned to the legitime are inter vivos bestowals granted by the causer with an express clause for assignment or made in payment of or on account of the legitime. The fact that the bestowal is assignable must be stated expressly when it is granted and it cannot be imposed subsequently by means of inter vivos acts or mortis causa acts.

2. Unless the causer orders otherwise, the following can be assigned to the legitime:

a) Bestowals made by the causer in favour of children so they may purchase their first dwelling or embark on a professional, industrial or commercial activity that will provide them with personal or financial independence.

b) Specific attributions in a succession agreement, bestowals mortis causa and assignments of assets for payment of legitimes, also effected in a succession agreement, when they are paid up.

3. In the case of an inheritance of grandparents, assigned to the legitime of the grandchildren shall be the assets received by the represented parents which would have been assigned to their legitime had they been forced heirs.

4. Bestowals and other attributions assignable to the legitime shall be valued pursuant to the provisions of article 451-5, though their assignment is not subject to the ten year limit established in letter b of said article.

5. The causer may render ineffective the assignment to the legitime in a will or codicil or indeed in a succession agreement, or he can do so by means of a declaration made by means of another inter vivos act in a public deed. The waiver of the assignment as effected in a public deed is irrevocable and any waiver made in a succession agreement may only be revoked for the legal reasons or on grounds agreed on by the parties.

Article 451-9. Intangibility of the legitime

1. The causer may not impose conditions, periods or modes on attributions made by way of the legitime or on attributions assigned to said legitime; nor may he encumber them with usufructs or other charges or subject them to a trust. If he does so, these limitations shall be deemed as not having been made.

2. As an exception to the provisions of section 1, if the disposition subject to any of the limitations referred to in said section has a value that is greater than that which corresponds to the forced heir owing to the legitime, said party may opt to accept it in the terms under which it is assigned or merely claim what pertains to him owing to the legitime.

3. If the forced heir accepts the inheritance or bequest subject to any limitation, it will be deemed that he is waiving the exercise of the option established in section 2. 

Article 451-10. Supplement of the legitime

1. The establishment of an heir, the bequest, a specific attribution in a succession agreement and bestowals assignable to the legitime do not result in the favoured parties being deprived of their capacity as forced heirs. If the value of these attributions exceeds the sum of the legitime, the forced heirs will acquire the excess as a simple benefit.

2. If what the forced heirs have received owing to the items referred to in section 1 is less than the legitime to which they are entitled, they can demand what is missing by way of a legitime supplement, unless after the causer’s death they have declared that the respective legitime has been paid in full or they have expressly waived the supplement.

3. If after payment of the legitime new assets of the causer emerge, the forced heir shall have the right to the supplement pertaining to him even if he has declared that the legitime has been paid in full or he has waived the supplement.

Article 451-11. Payment of the legitime

1. The heir or the individuals empowered to conduct the division, to distribute the inheritance or to pay legitimes can opt for payment of both the legitime and the supplement in cash, even if there is none in the inheritance, or for payment in assets of the inherited estate, provided that, at the orders of the causer, the forced heirs are not entitled to receive them as a result of the establishment of an heir, a bequest or the assignment of a specific asset, a specific attribution or bestowal.

2. If the individual opts for payment of the legitime or, if applicable, the supplement in assets, the heir or the individual empowered to make payment must meet the requirements set out in article 451-7.2. Once the option has been chosen and payment for a specific method has been initiated, the forced heir can call for the rest to be paid in the same manner.

Article 451-12. Quality of the assets

1. If the individuals referred to in article 451-11 opt for payment in assets and the forced heir is unsatisfied with those intended to be assigned, said individual can resort to the competent judicial authority, which must issue a decision through voluntary jurisdiction procedures under equality conditions.

2. In any event, the judicial authority can order expert evidence to be examined in order to ascertain the quality and value of the assets comprising the inheritance and the batch intended to be assigned to the forced heir.

Article 451-13. Appraisal of the assets

The assets of the inheritance serving as payment of the legitime shall be appraised according to the value when the individual empowered to make payment chooses them or awards them and notifies this circumstance to the forced heir.

Article 451-14. Interest

1. The causer can order for the legitime to not accrue interest or he can establish the amount thereof.

2. If there are no provisions made by the causer, the legitime shall accrue the legal interest applicable as of the time of the causer’s death, even if it is paid with assets of the inheritance, unless the forced heir cohabits with the heir or the universal usufructuary of the inheritance under their responsibility.

3. The legitime supplement accrues interest only as of the time it is judicially claimed.

4. If the legitime is settled by means of a bequest for a specific asset or a bestowal mortis causa, the forced heir favoured shall instead of interest acquire the earnings generated by the asset as of the time of the causer’s death. The same rules shall apply for assignment of specific assets made in a succession agreement if the assets have not been delivered to the forced heirs prior to the causer’s death.

Article 451-15. Liability

1. The heir shall be personally liable for payment of the legitime and, if applicable, the respective supplement.

2. The forced heir may call for the preventive registration of the claim for the legitime and, if applicable, the supplement in the Property Registry.

3. If the legitime is attributed by means of a bequest for real estate or a specific sum of money, the forced heir may also, if applicable, apply for the preventive registration of the bequest. To this end, a simple bequest of the legitime is not considered as a bequest of a specific sum and does not in itself give rise to any entry in the Property Registry.

Section four. Preterition and disinheritance

Article 451-16. Preterition of forced heirs

1. The forced heir to whom the causer has not made any assignment by way of the legitime or any attribution that can be assigned to it and who has been disinherited shall be deemed as omitted from the will. A forced heir omitted from the will may demand what pertains to him owing to the legitime.

2. If a forced heir omitted from the will is a descendant of the causer who has been born or become forced heir after the will was executed or a descendant the causer did not know existed when executing his will, he may bring action for the will to be declared ineffective and, if applicable, codicils executed by the causer, owing to erroneous preterition, unless the following is the case:

a) If the causer has established the spouse or cohabiter in a stable relationship as sole heir for all the inheritance.

b) If the causer has established a child or other descendant as sole heir for all the inheritance and, at the time of executing the will, he had more than one child or at least one child and one lineage of a previously deceased child.

c) If the filiation by which the individual became forced heir has been legally determined subsequent to the causer’s death.

3. The forced heir owing to the right to representation may only exercise action for erroneous preterition if the represented party would have been able to do so had he survived the causer.

4. A mere generic acknowledgment of the right to the legitime for whoever is entitled to it or the attribution of a simple bequest of the legitime for all the children does not deprive the forced heirs of the right to exercise action for erroneous preterition if applicable pursuant to sections 1 to 3.

5. Action to challenge the will or codicils owing to erroneous preterition expires four years after the death of the testator.

Article 451-17. Grounds for disinheritance

1. The causer may deprive forced heirs of their right to the legitime if in the succession any grounds for disinheritance apply.

2. The grounds for disinheritance are the following:

a) The grounds for ineligibility set out in article 412-3.

b) The denial of alimony for the testator or his spouse or cohabiter in a stable relationship, or for ancestors or descendants of the testator, in cases when there is a legal obligation to provide it to them.

c) Serious abuse against the testator, his spouse or cohabiter in a stable relationship, or against the ancestors or descendants of the testator.

d) The suspension or deprivation of the authority held by the parent who is a forced heir over the child causer or of the authority that pertained to a child who is a forced heir over a grandchild of the causer, in both cases owing to a reason attributable to the individual who has been suspended from or deprived of authority.

e) Clear continued lack of a family relationship between the causer and the forced heir, if this is for a reason that is exclusively attributable to the forced heir.

Article 451-18. Requirements for disinheritance 

1. Disinheritance must be enacted in a will, codicil or succession agreement and it calls for a phrase related to one of the grounds set out in article 451-17 as well as the designation by name of the disinherited forced heir.

2. Disinheritance cannot be in part or subject to conditions.

Article 451-19. Reconciliation and pardon

1. Reconciliation between the causer and the forced heir who has incurred in one of the grounds for disinheritance, provided that it has been by means of unquestionable acts, and pardon granted in a public deed render null and void any disinheritance, whether the reconciliation and the pardon are prior to disinheritance or subsequent to it.

2. Reconciliation and pardon are irrevocable.

Article 451-20. Challenge of disinheritance

1. If the disinherited forced heir challenges disinheritance claiming that there are no grounds, it will be incumbent on the heir to prove there were in fact grounds.

2. If the disinherited forced heir claims that reconciliation or pardon has taken place, it will be incumbent on the disinherited party to prove there was in fact the instance of reconciliation or pardon.

3. Action to challenge disinheritance expires four years following the death of the testator.

Article 451-21. Unfair disinheritance

1. Disinheritance is unfair in the following cases:

a) If the requirements set out in article 451-18 are not met.

b) If certainty of the grounds is not proven, if it is the case that the forced heir contradicts it.

c) If the causer had reconciled with the forced heir or had given him pardon.

2. The unfairly disinherited forced heir may demand what pertains to him owing to the legitime.

Section five. Ineffectiveness

Article 451-22. Ineffectiveness of the legitime 
1. If with the value of the liquid inherited estate there remains insufficient remnant assets for the heir in order to pay the legitimes, the bequests for the same or attributable to the legitimes, and supplements, and in order to withhold his own legitime without detriment, the bequests in favour of strangers or the forced heirs can be reduced as ineffective by the share that exceeds their own legitime, or they can simply be eliminated in order to leave the legitime free.

2. For the purposes of the reduction or elimination, bestowals mortis causa and assignments of the legitime that have not been effected during the causer’s lifetime shall be given the same consideration as bequests.

3. If after the reduction or elimination referred to in sections 1 and 2, the liabilities of the inheritance are greater than the inherited estate, or if the latter is insufficient, it is also possible to reduce or eliminate bestowals which can be counted for calculating the legitime granted by the causer and specific attributions effected in a succession agreement in favour of strangers or, even, forced heirs, for the proportion which is not attributable to the legitime.

4. The legatee, the donee and the acquiring party of a specific attribution in a succession agreement affected by the ineffective declaration may avoid loss of a bequeathed asset in full or in part, which has been bestowed or attributed in a succession agreement by paying the forced heirs in cash for the sum they should receive.

Article 451-23. Order for reduction

1. The reduction of bequests and other mortis causa attributions shall be carried out in proportion to their value, adhering to the payment preferences ordered by the causer.

2. The reduction or elimination of bestowals and specific attributions in a succession agreement shall begin by the latest one ordered and shall follow on with the next most recent, and so on, by reverse date order. If dates coincide or cannot be determined, bestowals and specific attributions shall be reduced on a pro rata basis.

3. The causer cannot alter the order of priority for the reduction of bestowals and specific attributions nor can he order that they be reduced before reducing bequests.

Article 451-24. Action for ineffectiveness

1. Action for reduction or elimination owing to ineffectiveness of bequests, bestowals and other mortis causa attributions shall only be permitted by forced heirs and their heirs, as well as the heirs of the causer.

2. Action for ineffectiveness expires four years after the causer’s death.

3. The causer’s creditors may not benefit from the reduction or elimination of bestowals owing to ineffectiveness, notwithstanding the fact that they may bring proceedings against the heir who has not availed himself of the beneficium inventarii and who is favoured by the reduction or elimination.

Section six. Expiry of the legitime

Article 451-25. Reasons for expiry of the legitime

1. A waiver of the legitime, justly effected disinheritance and a declaration of ineligibility for succession will cause the expiry of the respective individual legitime.

2. The legitime of parents expires if the creditor dies without having made a claim for it judicially or by means of a notary requisition following the death of the causer child.

3. The individual legitime that has expired shall be integrated into the inheritance without there ever being accretion of that pertaining to the other forced heirs, notwithstanding the right to representation.

Article 451-26. Waiver of the future legitime

1. Unilateral acts, stipulations in a succession agreement and transaction or any other kind of contract executed prior to the causer’s death implying a waiver of the right to the legitime or which adversely affect the content thereof shall be null and void.

2. Notwithstanding the provisions of section 1, the following are valid if executed in a public deed:

a) A clause between spouses or cohabiters in a stable relationship by virtue of which they waive the legitime that may pertain to them in the succession of common children and, in particular, a clause for survival in which the surviving individual waives the legitime that may pertain to him in intestate succession for a deceased son who is prepubescent.

b) A clause between children and parents by which the latter waive the legitime that may pertain to them in the inheritance of a previously deceased child.

c) A clause between ancestors and descendants set out in a succession agreement or in a bestowal according to which the descendant receiving assets or money in payment of a future legitime from his ancestor waives the possible supplement.

3. A waiver effected in a succession agreement or bestowal pursuant to section 2.c may be terminated owing to any damages for more than half the fair value of the legitime, taking into consideration the sum of the legitime of the waiving party on the date the waiver is made. Action may be exercised within a period of four years counting from the execution of the clause.

Article 451-27. Statute of limitations
1. The intent to call for the legitime and the supplement is limited to ten years after the causer’s death.

2. The limitation of actions for claiming the legitime or the supplement from a parent of the forced heir shall be suspended during the lifetime of the former, notwithstanding the preclusion period set out in article 121-24. It shall also be suspended in the case of an appointment of heir by the relatives pursuant to article 424-5, until the choice is made.

Chapter II. The widow allowance

Article 452-1. The right to the widow allowance 

1. The widowed spouse or the cohabiter in a stable relationship who, with their own assets, those they may be entitled to owing to the settlement of the financial marriage system and those that the causer attributes to them mortis causa or in consideration of death, do not have sufficient financial means to meet their needs will be entitled to obtain the sum needed to meet said needs up to a maximum of a fourth of the liquid inherited estate, calculated pursuant to the provisions of article 452-3, in the succession of the previously deceased spouse or cohabiter.

2. In order to determine the needs of the creditor spouse or cohabiter, it is necessary to consider the standard of living during cohabitation and the remnant estate, as well as age, health, wages or income, foreseeable financial prospects and any other pertinent circumstances.

Article 452-2. Exclusion from the right to the widow allowance

The widowed spouse or the surviving cohabiter in a stable relationship does not have the right to claim the widow allowance if, upon the opening of the succession, said individual falls within any of the circumstances regulated in article 442-6.

Article 452-3. Calculation of the widow allowance

In order to calculate the widow allowance, the value of the assets in the liquid inherited estate at the time of the causer’s death is taken and only the value of the assets of the inheritance attributed to the widowed spouse or the surviving cohabiter in a stable relationship is deducted. Added to the resulting sum is the value of the assets bestowed or transferred by the causer free of charge, applying the rules set out in article 451-5.b, c and d, though without including bestowals made to the widowed spouse or the surviving cohabiter.

Article 452-4. Claiming and payment of the widow allowance

1. The widow allowance allows for personal action against the heirs of the causer to be exercised by the widowed spouse or the surviving cohabiter in a stable relationship when the requirements set out in article 452-1 are met.

2. The heir or the individuals empowered to make payment may choose to make said payment in money or using assets of the inheritance, pursuant to the rules regarding payment of the legitime.

3. The widow allowance accrues interest as of the time when it is claimed through judicial proceedings.

4. The widowed spouse or the surviving cohabiter in a stable relationship may request that the claim for the widow allowance be preventively recorded in the Property Registry.

Article 452-5. Reduction or elimination of bequests and bestowals

1. If the value of the liquid inherited estate does not allow the heir to make payment of the widow allowance using assets of the inheritance or, if applicable, in order to withhold it without detriment, the widowed spouse or the surviving cohabiter in a stable relationship and the heirs of the causer may exercise action to reduce or eliminate bequests, bestowals and other mortis causa attributions. 

2. It is not possible to reduce or eliminate bequests, bestowals and other attributions made by way of the legitime or which are attributable to it, in the case of the share that would pertain to the sum of the legitime.

3. Action for reduction or elimination of bequests, bestowals or other asset-related attributions is subject to the rules regulating action for ineffectiveness of the legitime.

Article 452-6. Expiry of the widow allowance

1. The right to claim the widow allowance expires:

a) Owing to a waiver effected following the causer’s death.

b) Owing to marriage or marital cohabitation with another individual after the causer’s death and prior to exercising the action.

c) Owing to the death of the widowed spouse or the surviving cohabiter in a stable relationship without action being exercised.

d) Owing to the suspension or deprivation of the authority held by the widowed spouse or surviving cohabiter in a stable relationship, for a reason that can be attributed to said individual, over common children with the causer.

2. The intention to claim the widow allowance has a limit of three years following the causer’s death.

TITLE VI. ACQUISITION OF THE INHERITANCE

Chapter I. Acceptance and repudiation of the inheritance

Section one. General provisions

Article 461-1. Exercising the offering

1. The individual eligible for the inheritance can freely accept or repudiate it as soon as he becomes aware that the offering has been made to him.

2. If there are several individuals eligible for the inheritance, each one can accept it or repudiate it regardless of what the others decide.

3. Acceptance and repudiation of the inheritance are irrevocable.

Article 461-2. Requirements for acceptance and repudiation of the inheritance

1. Acceptance and repudiation of the inheritance cannot be carried out in part or subject to terms or conditions. Conditions and restrictions on acceptance and repudiation of the inheritance shall be deemed as not being made.

2. Unless the wishes of the testator are otherwise, it will be deemed that the individual eligible for differing shares accepting any share is also accepting the others, even if they are subsequently deferred to him by means of contingent substitution or in compliance with conditions precedent.

Article 461-3. Forms of acceptance of the inheritance

Acceptance of the inheritance can be expressly or tacitly effected.

Article 461-4. Express acceptance of the inheritance

Express acceptance shall be effected in a public or private document, in which the individual eligible for the inheritance must state his wish to accept it or indeed he must accept the title of heir.

Article 461-5. Tacit acceptance of the inheritance

It will be deemed that the inheritance is tacitly accepted in the following cases:

a) If the individual eligible carries out any act that may only be effected by the heir.

b) If the individual eligible sells, bestows or transfers the right to the inheritance to all the joint heirs, to any of them or to a third party, unless it is a bestowal or a free transfer in favour of all the remainder according to the proportion for which they are heirs.

c) If the individual eligible waives the right to succession in exchange for a quid pro quo or waives the right for the benefit of only one or some of the joint heirs.

Article 461-6. Repudiation of the inheritance

1. Repudiation of the inheritance must be carried out in a public document or by means of a brief addressed to the competent judge.

2. It will be deemed that the inheritance has been repudiated if the individual eligible waives it freely to the benefit of the individuals upon whom the share of the waiving party should be deferred, provided that the requirements in terms of form set out in section 1 are met.

Article 461-7. Repudiation of the inheritance to the detriment of the creditors

1. Repudiation of the inheritance to the detriment of the creditors of the eligible heir cannot be brought against them, and they may collect credits prior to the repudiation against the assets of the inheritance or against a share of the repudiated inheritance if there are no other means to cover it.

2. The right of the creditors expires one year following the repudiation.

Article 461-8. Mandatory acceptance of the inheritance

The individual eligible who has stolen or hidden assets of the inheritance loses authority to repudiate it and becomes an heir purely and simply, even if he states his wish to repudiate the inheritance pursuant to the requirements set out in this book. 

Article 461-9. Capacity for accepting and repudiating the inheritance

1. The inheritance can be accepted and repudiated by individuals with capacity to act. In order to repudiate it, emancipated minors or individuals who are emancipated owing to their age and the individuals placed in curatorship must be assisted by the individuals supplementing their capacity.

2. The parents or guardians need judicial authorisation to repudiate inheritances deferred to minors or individuals placed in guardianship.

3. Legal entities may accept or repudiate inheritances that are deferred to them pursuant to their regulations. In order to purely accept an inheritance and to repudiate it, failing an express rule, legal entities must adhere to the same rules as those for effecting an act of disposition of assets.

Article 461-10. Annulment owing to lack of capacity or flaws in consent

1. Acceptance and repudiation effected without meeting the legal requirements for capacity or with intent induced by error, violence, intimidation or wilful misconduct, shall be rendered null and void. Error only gives rise to annulment of the acceptance or repudiation if it was excusable and was a decisive factor in giving consent. It will be deemed that there is error if, subsequently, there are other last will dispositions that were unknown and which substantially alter the content of an accepted or repudiated inheritance document.

2. Action for annulment owing to lack of capacity expires four years from the time when legal age is reached or from when standing is regained. In the case of a flaw in will, the action also expires after four years counting, in the event of an error, from the time the act is carried out; and in the case of violence and intimidation, it is counted from the time the flaw ceased to apply or, in the case of wilful misconduct, as of the time the deceit is known.

Article 461-11. Multiple eligible individuals

1. The eligible individual who repudiates the inheritance under a will can accept the intestate succession, subject to the bequests, trusts, conditions and other charges the testator has imposed.

2. Repudiation of an inheritance in the belief it was an intestate succession shall not prejudice the repudiating party if he has been established as eligible to the succession in a will or succession agreement.

Article 461-12. Expiry of offering and judicial demand

1. The right of the eligible individual to accept or repudiate the inheritance expires thirty years following the causer’s death.

2. The individuals interested in the succession, including the creditors to the inheritance or to the eligible party, can apply to a judge one month counting from the offering being made in their favour so that said judge will set a period for the individual eligible to state whether he accepts or repudiates the inheritance. This period must not exceed two months.

3. Once the period set by the judge has expired without the eligible party having accepted the inheritance in a public deed or doing so before the judge, it will be deemed that he is repudiating it, unless he is a minor or disabled person, in which case it will be deemed that he is accepting it in beneficium inventarii.

Article 461-13. The right to transfer

1. If the individual eligible dies without accepting or repudiating the deferred inheritance, the right to succession by means of acceptance of the inheritance and the right to repudiation shall be transferred to his heirs.

2. The heirs of the individual eligible who dies without accepting or repudiating the inheritance can accept or repudiate it, though only if they have previously or simultaneously accepted the inheritance of their causer. If there are several heirs accepting this second inheritance, each one of them may accept or repudiate the first, regardless of how the others proceed, with the pre-emptive right of accretion between them.

Section two. Acceptance of the inheritance purely and simply and in beneficium inventarii
Article 461-14. Acceptance of the inheritance in beneficium inventarii
1. The heir can accept the inheritance in beneficium inventarii, provided that an inventory of it is conducted prior to or following acceptance, pursuant to the provisions of article 461-15. The heir may benefit from this advantage even if the causer has disallowed this and even if he accepts the inheritance without stating his wish to avail himself of it.

Article 461-15. Carrying out an inventory

1. The inventory must be conducted within a period of six months counting from the moment when the heir becomes aware of or can reasonably be aware of the offering.

2. The inventory of the inheritance must be formally set out before a notary or in writing addressed to the competent judge. The inventory conducted may be used to deduct the fourths of the trust or of the inheritance encumbered with bequests. Nonetheless, the inventory formally established by the heir in a private document that is submitted to the competent public administration for settlement of taxes relating to the succession also gives rise to the legal effects of the beneficium inventarii.

3. The inventory must set out the remnant assets, without the need to appraise them, as well as inheritance debts and charges, specifying the amount thereof.

4. The inventory shall not be deemed as duly conducted if in the heir’s knowledge it does not set out all the assets and debts, or if it has been drawn defrauding the creditors.

5. To conduct the inventory it is not necessary to summon any individual, though the creditors of the causer and other parties interested in the inheritance may be present.

6. If the heir states his wish to accept the inheritance in beneficium inventarii prior to conducting the inventory, the legatees and trustees cannot bring any action against the inheritance until the inventory has been formerly determined or the legal period for doing so has elapsed.

Article 461-16. Legal beneficium inventarii
The right to accept the inheritance in beneficium inventarii, even if the inventory has not been conducted, shall pertain to heirs who are minors, whether or not they are emancipated, individuals placed in guardianship or curatorship, trustworthy heirs, public law legal entities, and foundations and associations declared to be of public utility or social interest. Also benefitting from this entitlement are inheritances intended for general interest purposes.

Article 461-17. Acceptance of the inheritance purely and simply

1. If the heir does not conduct an inventory in due time and form, it will be deemed that he purely and simply accepts the inheritance.

2. A mere declaration made by the heir for acceptance of the inheritance in a pure and simple manner does not deprive said party of benefitting from the effects of the beneficium inventarii, if an inventory has been conducted in due time and form and the rules for administering the inheritance which are inherent to this benefit have been complied with.

Section three. The effects of acceptance of the inheritance

Article 461-18. The effects of pure and simple acceptance

As a result of pure and simple acceptance of the inheritance, the heir shall be responsible for the obligations of the causer and for hereditary charges, not only using remnant assets, but also his own assets, indistinctly.

Article 461-19. Hereditary charges

Hereditary charges shall refer to expenses:

a) From the last illness, the burial or cremation and for other funeral services.

b) From conducting the inventory and division of the inheritance, and expenses brought about by judicial, notary or registry actions carried out in the common interest.

c) From defending the assets of the inheritance, while it is still recumbent.

d) From delivering the bequests, payment of legitimes and from executorship, as well as other similar costs.

Article 461-20. Effects of acceptance of the inheritance in beneficium inventarii 

Acceptance of the inheritance in beneficium inventarii shall give rise to the following effects:

a) The heir shall not be liable for the obligations of the causer or for hereditary charges using his own assets; rather, solely with the assets of the inheritance.

b) Without termination owing to confusion, the rights and credits of the heir set against the inheritance shall remain, for which payment can be made, as well as the heir obligations in favour of the inheritance.

c) Until the debts of the causer and hereditary charges are fully paid, the assets of the inheritance cannot be confused with the heir’s own assets to the detriment of the inheritance creditors or to the detriment of the heir.

Article 461-21. Administration of the beneficiary inheritance

1. The beneficium inventarii does not prevent the heir from acquiring the inheritance, taking possession of it and administering it.

2. Prior to delivering and fulfilling the bequests, the heir must pay the known creditors of the causer as they make an appearance, under his responsibility, and must collect his credits using the money in the inheritance or that obtained from the sale of the inheritance assets, notwithstanding those that may be assigned by way of payment.

3. If once some or all the legatees have been paid, unknown inheritance creditors emerge and the remnant estate is insufficient to pay them, these creditors can claim against said legatees.

4. The private creditors of the heir cannot pursue the assets of the inheritance until all the known creditors of the causer have been paid.

5. The heir who defrauds payments and the execution of assets and, in general, administration of the beneficiary inheritance shall lose the beneficium inventarii.

Article 461-22. Inheritance bankruptcy

The heir who enjoys the beneficium inventarii, provided the legal requirements are met, has the duty to apply for a declaration of bankruptcy of the inheritance and, once declared, to proceed pursuant to bankruptcy law.

Section four. The benefit of separation of property

Article 461-23. The benefit of separation of property

1. The creditors through debts of the causer and legatees may request that a competent judge, in a voluntary jurisdiction procedure, order that the inheritance assets be considered as separate from separate property of the heir, in order to safeguard their right with respect to the private creditors of the heir. This can also be applied for by the creditors of the heir in order to safeguard their right with respect to the creditors owing to debts of the causer.

2. Once an inventory of the inheritance has been conducted, on appropriate grounds the judge may grant the benefit of separation of property and, if applicable, adopt the measures needed for it to be effective.

3. The creditors of the causer and the legatees gaining the benefit of separation of property have a pre-emptive right to collect the credits and receive bequests with regard to the private creditors of the heir; however, until these private creditors have been paid, the aforementioned creditors of the causer and the legatees cannot pursue the property assets of the heir. This latter effect also applies if the benefit is granted at the request of any creditor of the heir.

Section five. Assets acquired by minors or disabled people

Article 461-24. Administration of assets acquired by minors or disabled people

1. The assets acquired through an inheritance document by minors or disabled people must be administered by the individual the causer has appointed in a succession agreement, will or codicil. If there is no appointment or the individual appointed cannot or does not wish to assume the task, the assets must be administered by the parents exercising patria potestas or the tutor.

2. If a parent has been declared as ineligible or has been disinherited, he shall be excluded from administration of the assets that correspond to his children who are minors or disabled people. The administration of these assets is incumbent on the administrator specifically appointed by the causer or, failing this, the other parent if he exercises patria potestas, the tutor or the property administrator in the case of guardianship, or indeed the person appointed by the judicial authority.

3. For the disposition or encumbrance of assets of minors and disabled people acquired through an inheritance document, the rules established by the causer shall apply, even if they affect the legitime, and, failing these, the general rules for such acts shall apply.

4. If the causer is the ancestor of a minor or disabled person, he may once the inheritance has been accepted empower the administrator to take possession of the assets for himself with the requirement to conduct an inventory on them.

Chapter II. The right of accretion

Article 462-1. The right of accretion among joint heirs 

1. If there are two or more heirs established for the same inheritance and for any reason one of them does not effectively become an heir, his share or proportion shall give rise to the accretion of that of the joint heirs, even if the testator has prohibited this, unless the right to transfer, contingent substitution or the right to representation are applicable. The same effect is brought about with regard to the inheritance share the testator has not disposed of.

2. If there are two or more heirs jointly established for the same share or portion of the inheritance and one from the same group does not effectively become an heir, the accretion shall preferably take effect among the remainder in the same group. Only if there are none in the group will the share result in the accretion of that of the remaining heirs.

Article 462-2. Effects of the right of accretion 

1. The joint heir accepting the share of the inheritance pertaining to him shall also acquire the share for which accretion has taken place in his favour.

2. Accretion shall always be in proportion to the respective shares or inheritance quotas. The conditions, modes, bequests, substitutions and other charges the causer has imposed upon the individual eligible to an unclaimed share shall remain in effect, even if they have been resolutely imposed upon him, provided that they are not highly personal.

3. The effects of the right of accretion shall take retroactive effect as of the time of the offering to the heirs.

4. The heirs through the right to transfer, contingent substitution or by way of trust and the parties acquiring the inheritance shall each respectively benefit from the ultimate right of accretion from their causer, previous heir or transferring party, regardless of the time when accretion occurs, unless the causer has ordered a different effect when ordering the substitution or unless the transfer document establishes otherwise.

Article 462-3. The right of accretion in bequests

1. The right of accretion is applicable among the legatees jointly eligible for the same bequest if the testator has not prohibited this or has not ordered contingent substitution.

2. Accretion shall preferably take place among the legatees who, as well as being jointly eligible for the same bequest, are jointly eligible in the same stipulation.

3. In the case of accretion, the conditions, modes, sub-bequests, substitutions and other non-personal charges the causer has imposed on the legatee who has not effectively taken said capacity shall remain in effect.

4. If the right of accretion cannot be applicable or the legatee has waived the right, the unclaimed share of the bequest shall remain for the benefit of the heir, the legatee or the person encumbered with said bequest.

Article 462-4. The right of accretion in trusts

Unless the wishes of the causer are otherwise, in the case of trusts ordered in favour of several joint beneficiaries, the share of the trust inheritance or bequest that would have pertained to any individual who for any reason does not in fact acquire said capacity shall give rise to accretion for the share of the remainder who do effectively acquire said capacity, notwithstanding the right to transfer for term trusts and contingent substitution in trust, whether express or tacit.

Chapter III. The community of heirs

Article 463-1. Multiple heirs

If there are multiple heirs to a succession simultaneously, they shall acquire the inheritance property in proportion to their respective shares. Nonetheless, the obligations and hereditary charges shall be divided among the joint heirs in proportion to their respective shares and not jointly and severally between them.

Article 463-2. Duration of the community

1. The causer can order and the heirs can unanimously agree that, with regard to the inheritance and to specific assets thereof, the division shall not be effected for a period that shall not exceed ten years counting from the opening of the succession.

2. The period for non-division can reach fifteen years with regard to real estate that constitutes the regular residence of one of the joint heirs if said individual is the spouse, cohabiter in a stable relationship or child of the causer.

3. If the causer or the joint heirs set a period for non-division that is greater than that stipulated, as appropriate, in section 1 or section 2, the excess time shall be reduced.

4. Even if there is a prohibition or a non-division clause, at the request of any joint heir the judge may authorise the division or a partial advance in assets of the inheritance or in money, even if there is none, provided there is just cause for doing so.

Article 463-3. Authority for use and enjoyment

1. The joint heirs may use the assets of the community and avail themselves of the earnings and income pursuant to the provisions of article 552-6.

2. Use and exclusive enjoyment of certain assets of the community of heirs by one or more of the joint heirs shall not leave these assets out of the division of the inheritance, unless they have been usucapted by the owners by way of exclusive holdership.

Article 463-4. Administration of the inheritance

1. If there is no individual especially empowered to administer the inheritance, at the request of any interested party the judge may adopt the measures deemed pertinent in order to preserve the inherited estate and even appoint an administrator.

2. If there is no individual especially empowered by the causer or appointed by the judicial authority to administer the inheritance, administration of the inherited estate shall be incumbent on the heirs, who shall execute it pursuant to the provisions of articles 552-7 and 552-8.

3. The joint heirs are individually empowered to effect the necessary acts for preservation and defence of the assets.

Article 463-5. Disposition of inheritance assets

1. The acts for disposition of assets of the community of heirs shall be unanimously resolved.

2. Quid pro quos and compensation received by way of acts of disposition or owing to loss or damage to assets of the community of heirs, as well as assets acquired as charged against such quid pro quos and compensation, shall be incorporated into the community by means of real subrogation.

Article 463-6. Disposition of the inheritance share

1. Each joint heir may dispose of his inheritance share.

2. In the case of the purchase and sale or payment in kind for an individual who is not a joint heir, the remaining joint heirs may in proportion to their respective shares exercise the rights of pre-emption and redemption.

3. The rights of pre-emption and redemption shall be exercised in the time and form set out in article 552-4.2.

Chapter IV. Division and collation

Section one. Division

Article 464-1. The right to division 

All joint heirs may at any time request for division of the inheritance, except in the instance of non-division ordered by the causer or as agreed by the heirs pursuant to the law.

Article 464-2. Suspension of the division

Division of the inheritance shall be suspended in the following cases:

a) If the individual eligible for the inheritance is conceived, until the birth or abortion takes place.

b) If a claim on a kinship relationship is brought, until a definitive judgment is passed.

c) If adoption proceedings have been initiated, until they are concluded with a definitive resolution.

d) If the causer has stated his will to allow artificial insemination after his death, until the birth takes place or the legal period for conducting this process has expired.

e) If a legal entity the causer orders to be incorporated in the will is eligible for the inheritance, until it is validly incorporated or it has been declared impossible to incorporate pursuant to the law.

Article 464-3. Objection from the creditors 

The creditors of the causer can object to the division of the inheritance until they have been paid or a bond has been established in their favour for the sum of their credits.

Article 464-4. Division by the causer 

1. The division can be carried out by the causer by means of an inter vivos act or a last will and testament and it can comprise the entire inheritance, or merely a part of the inherited estate, or specific assets. The causer may also establish binding rules for the division.

2. If the causer effects the division in the same act in which he disposes of the inheritance and there is any contradiction between the division stipulations and the disposition stipulations, the former shall prevail. If the division is effected in a separate act, the disposition stipulations shall prevail, unless they are revocable and can effectively be revoked by the act setting out the division stipulations.

Article 464-5. Division by the executor or auditor/partitioner

The causer may also entrust division to an executor or an auditor/partitioner, who must act pursuant to the rules set by the causer and, for any areas not envisaged, pursuant to the law.

Article 464-6. Division by the joint heirs

1. The heirs can effect the division based on a common consensus in the manner they deem pertinent, by even disregarding the division stipulations established by the causer. To this end, if the causer has not disallowed it, they may unanimously agree to consider the attribution of pre-bequests as a division operation of the causer and thus disregard them.

2. If the causer has appointed auditors/partitioners, the heirs may unanimously resolve to effect the division by dispensing with them, unless the causer has expressly ordered otherwise.

3. Joint heirs may effect the provisional division of the inheritance, for all legal purposes, awarding specific assets and leaving the awarding of other assets or compensation in cash for the excess pending. Until this awarding or compensation takes effect, the definitive division shall be put back.

Article 464-7. Division through arbitration or judicial proceedings

1. Envisaging that the heirs will not reach an agreement to effect the division, the causer may submit this case to testamentary arbitration to this end. The heirs may also jointly agree to submit the division or any conflict arising from it to arbitration, even if it concerns the legitimes.

2. If the heirs do not reach an agreement in order to effect the division and it is not pertinent to effect in any other manner, any of them may call for judicial division.

Article 464-8. Rules for awarding

1. The division must adhere to equality as far as possible both whether it is carried out in batches or whether specific assets are awarded.

2. Indivisible items or those that would significantly be devalued upon division as well as artistic, historical, scientific or documentary collections must be awarded in consideration of the rules of article 552-11, unless the wishes of the causer are otherwise or there is a unanimous agreement from the joint heirs.

3. The division of the inheritance must adhere to the limitation on property of public and private interest, in particular town planning, forestry and agriculture legislation, including the system for minimum units of crops.

Article 464-9. Ownership settlement and expenses

1. The joint heirs must reciprocally reimburse one another, in proportion to their credit, for the earnings and income received from the assets comprising the inheritance. They should also reimburse the sum of necessary and useful expenses made on the assets and give compensation for damages caused to said assets which can be attributed to them.

2. Expenses brought about by the division in the common interest of the heirs must be deducted from the inheritance.

Article 464-10. Effects of division

Through the division, each heir acquires exclusive ownership of the assets and rights awarded.

Article 464-11. Disencumbrance

1. Once the division has been effected, the joint heirs are reciprocally required, in proportion to their credit, to carry out the disencumbrance of the assets awarded from any hidden defects and eviction, unless:

a) The division has been carried out by the causer and the will does not order otherwise or allows the contrary to be assumed clearly.

b) The joint heirs expressly exclude or waive this.

c) The eviction stems from a case subsequent to the division or affects the awardee joint heir due to his own doing.

2. In the case of disencumbrance of hidden defects, the awardee has the right to compensation in cash for the difference between the value of the awarded asset and the value it effectively holds owing to the defect.

3. Action for disencumbrance of eviction expires three years following the time when the awardee is deprived of the asset by a definitive judgment. Action for disencumbrance of hidden defects may only be exercised, unless otherwise stipulated, if the flaw appears six months after the award of the asset and the limitation for such action shall be three years from the time it appears.

Article 464-12. Awarding of credits and income

1. If a joint heir is awarded with a credit payable by a third party, the remainder shall only be answerable to said party’s insolvency at the time of the division, unless stipulated otherwise.

2. If a regular income is awarded, the guarantee of the debtor’s solvency shall last for three years following the division, unless stipulated otherwise.

Article 464-13. Rescission owing to damages in the division

1. The division can be rescinded owing to damages affecting more than half of the full value of the assets awarded to the joint heir, in relation to his inheritance share, according to the value of the assets at the time they are awarded.

2. A division effected by the causer cannot be rescinded owing to damages, unless it has been clearly stated or is clearly inferred that his wishes would be such.

3. Action for rescission expires four years from the date of the division and must be addressed to all the joint heirs.
Article 464-14. Rectification of the division

1. The joint heirs sued in the exercise of action for rescission may avoid the action if they rectify the division by paying the injured party, in cash, the detrimental value, plus interest counting from the date of the division.

2. In addition to the provisions of section 1, the division can be rectified if it was effected involving involuntary omission of any joint heir. In this case, the joint heirs who intervened in the division must pay the omitted joint heir the share pertaining to him by proportion.

Article 464-15. Addition to the division

1. The division, if effected omitting any asset, must be completed by adding said asset.

2. If the division was attended by an apparent heir, the proportion awarded to him must be added to that of the remaining joint heirs, if applicable, in proportion to their shares. Nonetheless, a majority of the joint heirs, according to the value of their share, may resolve to render the division ineffective for it to be re-conducted.

Article 464-16. Liability of joint heirs

1. The division of the inheritance shall not modify the liability system for the joint heirs as set out in article 463-1.

2. The joint heir who prior to the division paid more than his share may claim from the others for the sum pertaining to him. Action for repetition expires three years after the division.

3. A joint heir who is a creditor of the deceased can claim from the others for payment of his credit, according to the share corresponding to each of them, following a deduction of the part corresponding to him as joint heir.

Section two. Collation

Article 464-17. Collatable assets 

1. Descendants attending the succession as joint heirs of a common ancestor must for the purposes of the division of the inheritance collate the value of attributions the causer has effected in their favour by means of inter vivos acts free of charge, provided that the attribution has been made by way of the legitime or can be attributed to it, or the causer expressly established at the time of executing the act that the attribution was collatable.

2. Once an act has been executed free of charge, the causer cannot order for the attribution to be collatable, though he may dispense the collation in a will, codicil or succession agreement and can also exclude it in his succession.

3. Once the succession has been opened, the joint heirs who would be beneficiaries of the collation may waive the possibility of availing themselves of it.

Article 464-18. Collation in the case of ancestors

A grandchild who is an heir in the succession of his grandfather must collate attributions received free of charge from his father that the latter should have had to collate in the same succession if he were living, provided that the grandchild is also the heir of said father and this shall apply for all the assets or the share of these assets that came into his possession.

Article 464-19. Beneficiaries

Collation only benefits the joint heirs who are descendants of the causer and cannot benefit the legatees or the creditors to the inheritance.
Article 464-20. Valuation of collatable attributions

1. Collatable attributions are calculated according to the value of the assets upon the death of the causer, subject to the rules of article 451-5.c and d.

2. The value stemming from the calculation referred to in section 1 shall be attributed to the inheritance share of the joint heir who must effect collation; however, if the value exceeds the share, the heir should not reimburse any excess, notwithstanding the reduction or elimination of ineffective bestowals.

Chapter V. Protection of inheritance rights

Article 465-1. Action to apply for the inheritance

1. The heir has action to apply for the inheritance which can be brought against whoever possesses it, in full or in part, by way of an heir or without stating any capacity, in order to receive acknowledgment of the capacity as heir and the reinstatement of the assets as a whole, without the need to prove the right of the causer regarding the unique assets comprising it.

2. Action to apply for the inheritance is pertinent also against the successors of the apparent heir or the owner and against the acquiring parties for all the inheritance or a share thereof.

3. Action to apply for the inheritance is imprescriptible, with the exception of the effects of usucaption with regard to the unique assets.

Article 465-2. Legal system for the apparent heir

1. The apparent heir or the holder affected by the exercise of action for applying for the inheritance must reimburse the actual heir for the assets of the inheritance, applying the rules for settlement of the possession situation and distinguishing whether the possession has been through good or bad faith.

2. Assets acquired for valuable consideration by third parties in good faith shall be excluded from the reimbursement, pursuant to the provisions of mortgage laws and the norms on the irreplevisable nature of the personal property.

3. In the instances referred to in section 2, the apparent heir or the holder affected must deliver to the actual heir the price or the item that he obtained as a quid pro quo or the assets he acquired with said price or item. If the quid pro quo has yet to be paid, the actual heir shall substitute the transferring party for the actions to reclaim it.

ADDITIONAL PROVISIONS

One. Tax system

Within a period of one year as of the entry into force of this law, the Government must submit to the Parliament a draft law to bring current tax regulations in line with the inheritance institutions regulated in the fourth book of the Civil Code, in all cases using by way of reference the establishments of Catalan civil law.

Two. Application of measures compensating a sensory disability

When notary legislation allows for reading in Braille, sign language, lip reading or other technical or electronic means to compensate for a sensory disability affecting oral comprehension, reading or writing, these means shall be applied in the execution of notary documents with the effects set out in articles 421-8, 421-10.2 and 421-14.5 of the Civil Code of Catalonia.
TRANSITIONAL PROVISIONS

One. General principle

The fourth book of the Civil Code governs open successions and wills, codicils, testamentary briefs and succession agreements executed after it came into force.

Two. Wills, codicils and testamentary briefs executed prior to the entry into force of this law

1. Wills, codicils and testamentary briefs executed pursuant to legislation prior to the entry into force of this law are valid if they fulfil the forms required by said legislation. If they must govern an open succession prior to the entry into force of this law, they are also valid if they comply with the formal and material requirements set out in the fourth book of the Civil Code.

2. For successions opened after the entry into force of this law but governed by acts executed beforehand, application will be given to merely interpretative rules regarding the wishes of the causer as established by repealed legislation. Nonetheless, these acts must be subject to the provisions of articles 422-13, 427-21 and 427-27 of the Civil Code of Catalonia.

Three. Will executed in the presence of a rector
1. Wills executed in the presence of a rector prior to the entry into force of this law shall expire if they are not notarised within a period of four years as of the time the law came into force, provided that the causer died prior thereto. If the causer died subsequent to the entry into force of this law, the four year period shall be counted as of the time of his death.

2. The Government must pass the regulatory provisions needed to promote and facilitate the notarisation of wills executed in the presence of a rector and deposited in the parish archives.

Four. Trusts

1. Trusts shall be governed by the law applicable at the time of the trustor’s death.

2. The rules of the fourth book of the Civil Code regarding the effects of the trust while it is pending shall apply to trusts ordered in successions opened prior to the entry into force of this law. Exception will be given to the fideicommissum of remainder and preventive substitution over the remainder, which shall be governed by the norms applicable upon the opening of the succession.

3. Entries in the Property Registry relating to conditional trusts can be cancelled without the need for proceedings for the release of charges in the following cases:

a) If it is certified by means of a notary’s recording of facts that the condition was not complied with, provided that the events giving rise to this can be thus certified.

b) If it is certified, by means of a notary’s recording of facts containing a certificate from the Civil Registry and other documentary and witness evidence as appropriate, that more than thirty years have elapsed since the death of the trustee and that the heirs of said individual or his successors-in-title have publicly, peacefully and continually owned the assets encumbered with the trust, provided that there is no record of a recording or note in the Property Registry in favour of the beneficiaries that would lead to the effective application of their right.

Five. Remuneration for the executors and the trustworthy heirs and legatees
In the case of remuneration for the executors and trustworthy heirs and legatees appointed by means of acts prior to the entry into force of this law, application will be given to the provisions of articles 424-12.2 and 429-5.1 of the Civil Code of Catalonia if the succession has been subsequently opened, unless the causer had expressly ordered other remuneration or that the post be exercised in an unremunerated fashion.

Six. Inheritance pacts

1. Inheritance pacts executed pursuant to the requirements in terms of capacity and form called for by the laws applicable at the time of being executed are valid even if the inheritance pact executor dies subsequent to the entry into force of this law.

2. Clauses agreed in inheritance pacts executed prior to the entry into force of this law are valid, even in relation to the individuals entering into said agreements, if previous law did not admit them but the law applicable at the time of the causer’s death did admit them.

3. The rights and obligations stemming from inheritance pacts executed prior to the entry into force of this law shall be governed by the law applicable at the time of execution.

4. The effects of a succession that differ from the effects referred to in sections 1 to 3 are subject to the law applicable at the time of the causer’s death.

Seven. Reservation

In the case of successions opened prior to the entry into force of this law, if the events that gave rise to a legal reservation did not take place, no asset shall have the capacity as being subject to reserve and the surviving spouse shall be the free owner thereof.

Eight. Statute of limitations and expiry

1. The periods set out in previous legislation shall apply to successions opened prior to the entry into force of this law, unless the periods set out in the fourth book of the Civil Code are shorter. In this latter case, the statute of limitations and the expiry shall occur upon the termination of the new period, which shall be counted as of the entry into force of this law. Nonetheless, if the period established in previous legislation, despite being longer, finalises prior to the period set out in the fourth book, the former period shall apply.

2. Legitime mentions relating to successions opened prior to 8 May 1990 which are set out in the Property Registry shall expire immediately upon the entry into force of this law.

Nine. Rule of integration

For all aspects not regulated in the transitional provisions of this law, successions opened prior to its entry into force shall be governed by the law applicable upon the opening of the succession, pursuant to the provisions of the transitional provisions of Legislative Decree 1/1984, of 19 July, approving the consolidated text of the Compilation of Civil Law in Catalonia; Law 9/1987, of 25 May, on intestate succession; Law 11/1987, of 25 May, reforming the legal reserves, and Law 40/1991, of 30 December, on the Code of Succession mortis causa in Civil Law in Catalonia.

REPEALING PROVISION

The following are repealed:

a) Law 40/1991, of 30 December, on the Code of Succession mortis causa in Civil Law in Catalonia.

b) Articles 34 and 35 of Law 10/1998, of 15 July, on couples in a stable relationship.

c) Letter b of article 531-26.1 of the fifth book of the Civil Code of Catalonia. Accordingly, letters c and d of this article become letters b and c, respectively.

d) Article 569-40 of the fifth book of the Civil Code of Catalonia.

e) Sections 5 and 7 of article 569-41 of the fifth book of the Civil Code of Catalonia. Accordingly, section 6 of this article becomes section 5.

FINAL PROVISIONS

One. Amendment of Law 29/2002

1. A new article 7 is added to Law 29/2002, of 30 December, the first law on the Civil Code of Catalonia, with the following text:

«Article 7. Handling of gender in denominations referring to individuals

»In the Civil Code of Catalonia, it will be deemed that denominations in masculine form referring to people include both women and men, unless the context indicates otherwise.»

2. The former article 7 of Law 29/2002 becomes article 8.

Two. Amendments to the fifth book of the Civil Code of Catalonia

The following amendments are made to the fifth book of the Civil Code of Catalonia:

a) In article 511-3.1 the phrase «their destination» is replaced with «its destination».

b) In article 521-6.1 the phrase «and that they can unite» is replaced with «and they can unite».

c) In article 531-9.4 the phrase «the Code of Succession due to Death» is replaced with «of the fourth book».

d) In article 531-18.2 the phrase «Article 166 of the Code of Succession» is replaced with «article 428-6».

e) In article 531-19.6 the phrase «by articles 87 to 89 of the Code of Successions» is replaced with «in article 431-27».

f) In article 541-1.1 the phrase «to possess and dispose thereof» is replaced with «to possess and dispose thereof». [There is no change in the English version.]
g) In article 541-2 the phrase «with their social function» is replaced with «with its social function».
h) In article 544-6.2 the phrase «In this case, the actors do not have to prove the illegitimacy of the disturbance» is deleted.

i) Section 3 is added to article 544-6, with the following text: «In the exercising of action for denial, it is not necessary for the plaintiffs to prove the illegitimacy of the disturbance».

j) In article 553-40.2 the phrase «occupants of the common element» is replaced with «occupants of the exclusive element».

k) In article 561-1.2 the phrase «the Code of Succession» is replaced with «the fourth book».

l) In article 561-13.2 the phrase «the bare property of a mortgaged estate» is replaced with «full ownership of a mortgaged estate».

m) In article 561-15 the phrase «Article 204 of the Code of Succession» is replaced with «article 426-10».

n) In article 568-18.1 the phrase «can be exercised, in the event of sale or dation in

payment of a rustic estate of less than the minimum unit of cultivation, in favour of» is replaced with «can be exercised in the event of sale or dation in payment of a rustic estate of less than the minimum unit of cultivation in favour of».

o) In article 569-10.3 the fragment of text «can freely dispose of the property. In this event, the preexisting charges survive, except if» is replaced with «can freely dispose of the property with continued application of pre-existing charges, except if». 
p) In article 569-41.1 the phrase «If the security referred to in Article 207 of the Code of Succession» is replaced with «If the guarantee referred to in article 426-21».

q) In article 569-41.3 the phrase «articles 217 to 228 of the Code of Succession» is replaced with «articles 426-36 to 426-43».

r) In article 569-42.2 the phrase «popular initiative» is replaced with «private initiative».

Three. Amendment of Law 9/1998

1. Section 1 of article 92 of Law 9/1998, of 15 July, on the Family Code, is amended to read as follows:

«1. Children born as a result of artificial insemination of the woman, carried out with the express consent of the spouse formally given in a document recorded at an authorised centre or in a public document, are children by marriage of the spouse who has given consent.»

2. Section 1 of article 97 of Law 9/1998 is amended to read as follows:

«1. Children born as a result of artificial insemination of the mother are children of the man or of the woman who gave express consent in a document recorded at an authorised centre or in a public document.»

3. Section 1 of article 113 of Law 9/1998 is amended to read as follows:

«1. All filiation give rise to the same civil effects, notwithstanding the specific effects of an adoptive filiation in terms of surnames and intestate succession, pursuant to the Civil Code of Catalonia.»

4. Section 1 of article 127 of Law 9/1998 is amended to read as follows:

«1. Adoption gives rise to relationships of kinship between the adopting party and his family and the adopted individual and his descendants, and it gives rise to the same effects as a family filiation by blood.»

Four. Entry into force

This law comes into force on 1 January 2009, with the exception of final provision three, which comes into force on the day following the date on which this law is published in the Diari Oficial de la Generalitat de Catalunya (Official Journal of the Generalitat of Catalonia).
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