Law 10/2009, of 30 June, on the location and identification of people who disappeared during the Civil War and the Franco dictatorship, and the dignification of mass graves
           Tram. 200-00037/08
Preamble 
The collective identity of the people of Catalonia has historically been based on values such as freedom, justice and equality, as well as on respect for each person's dignity. Article 4.1 of the Statute of Autonomy of Catalonia stipulates that "the public authorities of Catalonia shall promote the full exercise of the freedoms and rights recognised by this Estatut, the Constitution, the European Union, the Universal Declaration of Human Rights, the European Convention for the Protection of Human Rights and those other international treaties and conventions which Spain has signed that recognise and guarantee fundamental rights and freedoms". Article 54 of the Statute of Autonomy states that "the Generalitat and the other public authorities shall work for the knowledge and the maintenance of the historical memory of Catalonia as a collective heritage that bears witness to its resistance and struggle for rights and democratic freedoms" and calls on them to "adopt the necessary institutional initiatives for the recognition and rehabilitation of all those citizens who have suffered persecution as a consequence of their defence of democracy and Catalan self-government". The same article establishes that the Generalitat (the institutional system around which Catalonia’s self-government is politically organised) must ensure "recognition for all individuals who have suffered persecution as a consequence of personal, ideological or conscientious choices".

This law, which is in keeping with the Universal Declaration of Human Rights and the international treaties and conventions on rights referred to in article 4.1 of the Statute of Autonomy, thus stems directly from article 54 of the Statute and fulfils both the requirements set out therein, namely recognising and rehabilitating the memory of all those who suffered "persecution as a consequence of their defence of democracy and Catalan self-government" or "as a consequence of personal, ideological or conscientious choices". In that respect, this law complements Law 13/2007, of 31 October, on the Democratic Memorial, and establishes Parliamentary Motion 217/VI, of 27 March 2003, on the recovery of historical memory, particularly with regard to recognition of people who disappeared during the Civil War and the post-war period, as law. The motion in question calls on the Government to complete the map of all the sites of mass graves in Catalonia, including carrying out all the corresponding fieldwork; to establish a register of the people who, having disappeared in Catalonia during the Civil War and immediately thereafter, may be buried in an irregular fashion or in mass graves; to make provision for the material and human resources required to recover and classify human remains; to recover human remains from mass graves by means of exhumation; and to dignify the mass graves located in order for part of their memory to be preserved by subsequent generations. Lastly, this law covers the work that the Generalitat has begun with a view to recovering the historical memory of all the people executed and buried in mass graves during the Civil War and the post-war period, and recognises the right of their relatives to request that their remains be recovered and to decide what is to be done with them.

The coup d'état of 18 July 1936 against the constitutional Government of the Second Republic, represented in Catalonia by the Government of the Generalitat, was followed by a long, bloody, civil war, which saw an outbreak of violence in the rearguards of both sides, leaving tens of thousands dead. Between July and December of 1936 in particular, arbitrary arrests, torture, extrajudicial executions and clandestine burials were widespread. When the Civil War ended, and for a long time during the post-war period, the victors engaged in institutionalised repression through military trials without legal guarantees.

The first measures geared to recovering, dignifying and identifying the remains of victims of extrajudicial executions and clandestine burials in Catalonia were taken by the Court of Appeal of Catalonia in 1937, at the petition of the Government of the Generalitat. The rebel authorities had introduced their first regulations on the exhumation and transfer of remains and on missing persons in October 1936, and extended their scope once the war had ended. However, the regulations in question only applied to victims of Republican repression, neglecting the victims of repression perpetrated by the Franco regime. Even today, the mortal remains of the victims of the Franco regime still lie in mass graves in unknown locations in many cases. Many graves of soldiers from both the Republican and Francoist armies in places close to front lines and field and military hospitals are in a similar situation. 

Most of the people executed in Republican territory were thus located, exhumed, identified and buried in their places of origin following the Civil War, in accordance with the regulations established in 1936. However, those regulations excluded many citizens executed by the Franco dictatorship. The difference in the legal treatment of victims of repression was a further cause of suffering for their relatives, a source of distress that they still feel today. They see the distinction in question as a breach of the principle of equality established in section 14 of the Spanish Constitution, where it is stipulated that Spaniards are equal "before the law and may not in any way be discriminated against on account of birth, race, sex, religion, opinion or any other personal or social condition or circumstance".

The main objective of this law is therefore to locate and, if applicable, to recover and identify the remains of the people, civilians and soldiers alike, who went missing and of those who were executed and buried in mass graves during the Civil War and the Franco dictatorship, with a view to recognising their dignity, regardless of the ideological, personal or conscientious choices that resulted in them becoming victims of repression. To fulfil the aforementioned objective, it is necessary to establish the legal framework and the mechanisms required for the purposes of locating and identifying missing persons, including a register of such persons, maps of graves and measures aimed at signposting and dignifying sites. The law also recognises that the relatives of missing persons are entitled to request that their remains be recovered and to decide what is to be done with them. Society's right to know the truth, as harsh as it may be, about the events of the past and the circumstances in which individuals disappeared and human rights were violated during the Civil War and the post-war period is thus rendered effective by this law, which consequently contributes to the mitigation of the suffering of the victims.

Article 1. Object

The object of this law consists of: 

a) Locating people who disappeared during the Civil War and the Franco dictatorship in order to recognise their dignity and enable their relatives to exercise the right to obtain information about their fate and, if applicable, to recover and identify their remains.

b) Signposting and dignifying burial spots and recovering them as memorial sites.

c) Implementing society's right to know the truth about the events that occurred during the Civil War and the Franco dictatorship and the circumstances in which, during the period in question, people disappeared and violations of human rights took place. 

Article 2. Location and identification of missing persons 

1. The Administration of the Generalitat must endeavour to locate and, if applicable, recover and identify people who went missing during campaigns, in captivity or involuntarily during the Civil War and the Franco dictatorship, and whose whereabouts are unknown.

2. For the purposes of this law, involuntary disappearance shall be held to mean the arrest, detention or abduction of people, or the act of denying them their freedom in any other way, perpetrated by the public authorities or political or union organisations, or with the authorisation, support or acquiescence of such bodies, and subsequent refusal to admit having done so or to provide information on the fate or whereabouts of the aforementioned people, with the intention of depriving them of legal protection.

Article 3. People and bodies entitled to request that missing persons be sought and located 

1. In addition to the Administration of the Generalitat and local authorities, which may do so in the exercise of their powers, the following people and bodies are entitled to request that missing persons be sought and located: 

a) Individuals who have been married to a missing person or cohabited with them in a relationship similar to marriage; the direct descendants of a missing person; and the natural or adoptive relatives of a missing person.

b) Private non-profit organisations that mainly operate in Catalonia and whose statutorily established purposes include engaging in activities of the kind in question or historical research in general.

2. The expenses arising from activities undertaken to search for and locate people listed in the Missing Persons Register, in accordance with the terms established under this law, shall be met by the Administration of the Generalitat, as far as the sums allocated for that purpose in its budget allow and notwithstanding contributions from other authorities or public or private institutions.

Article 4. Missing Persons Register

1. The Missing Persons Register is a public administrative register in which details of the missing persons referred to in article 2.1 and in relation to whom the Administration of the Generalitat has been asked to act are to be recorded. The details to be entered in the register are those that may make it possible to locate and, if applicable, identify the aforementioned missing persons.  

2. The entry of a person's details in the Missing Persons Register shall be subject to the express written consent of the person requesting that they be located.

3. The details of missing persons and the circumstances of their disappearance to be included in the register must be established via regulations, as must the models of the forms to be used, in paper and electronic format alike.

Article 5. Protection of personal data

In accordance with the provisions of Constitutional Law 15/1999, of 13 December, on the protection of personal data, and the regulations that develop the said law, approved by Royal Decree 1720/2007, of 21 December, the Administration of the Generalitat must take the necessary technical and organisational measures to guarantee the security of the non-public elements of the personal data associated to the Missing Persons Register and to prevent them from being altered, lost, processed or accessed without authorisation, taking into account the technology available, the nature of the data to be especially protected and the risks to which that data is exposed. The Administration of the Generalitat must take high-level security measures where the data in question is concerned.

Article 6. Location maps

1. The Administration of the Generalitat, in conjunction, if applicable, with other public or private non-profit organisations whose statutorily established purposes include historical research and archaeology, must produce maps showing the areas within the territory of Catalonia where the remains of the people referred to in article 2.1 are located or where, based on the data available, it is presumed that such remains may be located.

2. The cartographic and geographical documents showing the locations referred to in section 1 and the complementary information available must be placed at the disposal of those with an interest therein and of the public in general, in analogue and digital format, in accordance with the terms established via regulations.

3. The owners of or holders of other rights over the areas included in the maps referred to in section 1 must take particular care to preserve those areas, in accordance with the requirements established by the various regulations on land planning and organisation.

4. The Government may establish collaborative and cooperative agreements and mechanisms with the State Government and the governments of other autonomous communities and with local bodies for the purpose of producing cartographic and geographical documents whose scope extends beyond the autonomous community of Catalonia or beyond a given municipality, whenever such documents are deemed appropriate.

Article 7. Recovery and identification of the remains of missing persons

1. It shall be the responsibility of the Administration of the Generalitat to carry out the activities necessary to recover and identify the remains of the people referred to in article 2.1. The cost of such activities shall be met by the Administration of the Generalitat, as far as the sums allocated for that purpose in its budget allow.

2. Activities geared to recovering and identifying the missing persons referred to in section 1 must be undertaken on the initiative of the ministry with jurisdiction over democratic memory, taking into account the outcome of efforts to locate them and the technical and economic feasibility of the aforementioned activities.

3. In addition to the Administration of the Generalitat and local authorities, which may do so in the exercise of their powers, the following people and bodies are entitled to request the recovery and identification of the missing persons referred to in section 1: 

a) Individuals who have been married to a missing person or cohabited with them in a relationship similar to marriage; the direct descendants of a missing person; and the natural or adoptive relatives of a missing person, up to the third degree of relationship.

b) Private non-profit organisations that mainly operate in Catalonia and whose statutorily established purposes include engaging in activities of the kind in question or historical research in general, provided that they are acting on behalf of the aforementioned people.

4. Requests for the activities governed by this article to be carried out must be accompanied by documentary evidence or a list of details to support them.

5. The Administration of the Generalitat must notify the people or bodies referred to in section 3 of when such activities are to be carried out, if applicable. In the case of a decision not to undertake the activities in question, the aforementioned people or bodies must be informed of the reasons for that decision and of the avenues of administrative appeal available to them.

6. The Administration of the Generalitat must inform the appropriate judicial authority of any finds of the remains of missing persons.

7. Appropriate conditions and procedures must be established via regulations to guarantee that the people and bodies referred to in section 3 are able to recover remains to transfer them. To that end, the Administration of the Generalitat may set up a data bank system. Any unclaimed transferred remains must be buried in the corresponding cemetery within the municipality in which they were found.

8. During procedures to recover, identify and determine what is to be done with the remains of missing persons, the privacy, dignity, religious, philosophical and cultural beliefs and grief of their relatives must be respected at all times.

Article 8. Activities to locate, recover and identify remains of missing persons and to signpost and dignify sites 

1. Activities to locate and, if applicable, recover and identify remains of missing persons and to signpost and dignify sites must, in all cases, involve the appropriate historical, archaeological and anthropological studies, which may include exploration, excavation, analytical studies and the gathering of evidence, to determine the personal or social circumstances of each disappearance.

2. Procedures for dealing with and, if applicable, returning any personal belongings found must be established via regulations.

3. In the case of work being undertaken to recover a spot where the remains of missing persons may lie as a memorial site, appropriate measures must be taken to guarantee its preservation and to duly signpost and dignify it. The historical events associated to the disappearance of the people in question must be the object of a prior study and subsequent dissemination. In order for it to be possible for such activities to be carried out, the corresponding technical and economic cooperative agreements must be established with the city councils affected.

4. Through the ministry with jurisdiction over democratic memory and with the agreement of municipalist bodies, the Government of the Generalitat must promote a protocol for dignifying mass graves in municipal cemeteries and set aside the resources necessary to implement it, with the cooperation of the respective city councils, if applicable.

Article 9. Resources for activities

The ministry with jurisdiction over democratic memory must undertake the activities established by this law directly, using its own or external resources. To that end, it may enter into cooperative agreements with other public administrations or universities whose statutorily established purposes include engaging in such activities, whose employees are duly qualified to carry out the said activities and which are able to show that they have the necessary scientific capability. 

Article 10. Discovery of remains

In the event of anyone discovering remains that may be those of the missing persons referred to in article 2.1 by chance, they must inform the Administration of the Generalitat or the corresponding city council thereof within forty-eight hours. The Administration of the Generalitat or the corresponding city council must then notify the ministry with jurisdiction over democratic memory of the discovery within forty-eight hours.

Article 11. Access to sites and land affected by activities geared to locating, recovering and identifying the remains of missing persons

1. Work related to the activities referred to in articles 7.1 and 8.1 is deemed to be of public service or social interest. It is therefore possible, if appropriate and in accordance with articles 108 to 118 of the Law of 16 December 1954, on compulsory purchase, to temporarily occupy the land on which such work may have to be carried out. 

2. In the case of privately owned land, the consent of the holders of the rights over land on which remains are found must be sought. If such consent is not forthcoming, the Administration of the Generalitat may authorise the temporary occupation of the land in question, after meeting with the holders of the rights affected by the aforementioned work and establishing the corresponding compensation.

Article 12. Technical Committee for the Recovery and Identification of People who Disappeared during the Civil War and the Franco Dictatorship

1. The Technical Committee for the Recovery and Identification of People who Disappeared during the Civil War and the Franco Dictatorship is to be created as a collegial body of the Administration of the Generalitat, with members who are not part of the Administration, and with consultative and advisory functions in relation to the activities governed by this law.

2. The Technical Committee shall be attached to the ministry with jurisdiction over democratic memory. With regard to its organisation and running, the Technical Committee shall be governed by its own rules of procedure and by the provisions of current legislation on collegial bodies of the Administration of the Generalitat. 

3. The Technical Committee shall comprise the following members, fifty percent of whom ought to be women: 

a) A chairperson, who must be a representative of the ministry with jurisdiction over democratic memory.

b) Five professionals and academics renowned in the respective fields of archaeology, physical anthropology, forensic medicine, contemporary history and law.

c) A representative of the non-profit organisations that mainly operate in Catalonia and whose statutorily established purposes include engaging in the activities governed by this law.

d) Two representatives of the Council of Local Governments.

4. The chairperson and the other eight members of the Technical Committee shall be nominated by the ministries with jurisdiction over health, justice, cultural heritage, universities, local administration and democratic memory, and shall be appointed by the Government for a period of four years.

5. The Technical Committee shall have the following functions: 

a) Issuing requisite reports on the activities referred to in article 7.

b) Issuing an annual report assessing the activities carried out, which it must submit to the Government and the Parliament.

c) Issuing any reports requested by the minister heading the ministry to which the powers established by this law are assigned.

d) Making such observations and proposals as it deems appropriate.

6. The members of the Technical Committee must receive an attendance allowance established by the Government.

Additional provision. Data from the Register of People who Disappeared in Catalonia during the Civil War and Post-war Period

The data that, at the time at which this law comes into force, is contained in the Register of People who Disappeared in Catalonia during the Civil War and Post-war Period, created by virtue of Parliamentary Motion 217/VI, of 27 March 2003, on the recovery of historical memory, shall be incorporated into the Missing Persons Register referred to in article 4.1.

Temporary provision. Representatives of the Council of Local Governments on the Technical Committee for the Recovery and Identification of People who Disappeared during the Civil War and the Franco Dictatorship

Until such time as the Council of Local Governments is created, its representatives on the Technical Committee for the Recovery and Identification of People who Disappeared during the Civil War and the Franco Dictatorship, created under article 12, must be appointed by the two bodies that represent the municipalities of Catalonia.

Final provisions 

One. Supplementary regulations

Law 9/1993, of 30 September, on Catalan cultural heritage, shall be supplementarily applicable to all matters not governed by this law and the regulations that develop it. 

Two. Regulations for the development of the law

The Government must approve the necessary provisions for this law to be developed and applied.

Three. Entry into force

This law shall come into force on the day after its publication in the Diari Oficial de la Generalitat de Catalunya (Official Journal of the Generalitat of Catalonia).
